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Powers of Railroad Labor Board 

R. Co. v. The 
ral District Court 
Illinois, 


In the case of t 
U. S. Labor Board, 
Northern 


Page rendered 


e Pennsylvania R. 
et al., in the Fede 


for the District of Circuit Judge 


Geo. T. a significant decision as to ‘the 
powers of the Board. He held the Transportation Act, 
with its provisions for compulsory arbitration, within 
the constitutional power of congress to enact, but ruled 
that its decisions were advisory and not to be regarded 
as having the binding force of decrees to be performed. 
He further 


controversy 


ruled—and from this point the original 
that the Lal 


ethod of selection of representatives 


arose or Board had no right 
to interfere in the 1 
to a conference on rules and working conditions be- 
tween carriers and employes, under the provisions of 
301 of the Act, 


proceeding be a decision under that section, 


section Transportation or indeed 


any tore 


unless the matter was submitted to it jointly by both 
parties. 

The facts in the case show that the Railroad Com- 
pany and the Federated Shop Crafts were unable to 
agree on the method by which representatives of em- 
Both 


ot to employes to determine their 


to the conference were to be selected. 


a ball 


preference as to 


ployes 
sides sent out 
representatives. The Labor Board, 
on ex parte submission by the Federated Shop Crafts, 
instructed 


and prescribed a form of ballot 


thereupon declared both elections invalid, 
them to hold another 
and other conditions. The Railroad Company declined 
to regard the order as valid and secured a temporary 
injunction from Judge Landis restraining the Labor 
Board from public 
The case thus involved, among other points, 


a constructio1 301 


ition of censure for its refusal to 
comply. 
SOC 
held 


as the 


under which the original 
this point Judge Page 
deliberate intention 
impose on carriers 


proceedings we On 


concluded that it wv of con- 


gress in that section to and 


employes the duty of doing every thing they could to 


settle disputes threatening operation, by means of con- 





ference solely between the employers and representa- 
tives of employes directly interested in the dispute ;-and 
that the only power given to the Labor Board under 
sec. 301 was to hear disputes which the parties were 
unable to decide and then only when jointly sub- 
mited to it. He also held that the language of sec. 
307 strongly supported his conclusion as to the mean- 
ing of sec. 301, as it made ample provision for the 
intervention of the Labor Board in all cases arising 
under the act where the carrier and the employes had 


failed to compose their differences or upon failure to 
make joint submission of the dispute as provided in 
sec. 301. 


Passing on the question of the intent of Congress 
as to the force of the Labor Board’s decision, Judge 
Page said: “There is no direct provision in the Act 
that decisions by the Board shall be final and have the 
binding force of decrees to be performed. Nor is there 
any provision that that which is determined to be a 
just and reasonable wage or rule shall thereafter be 
the wage, or the rule, as between the carrier and its 
employes and upon which either may maintain an action 
in the courts. There is no provision for the enforce- 
ment of the terms of the decisions nor any penalties 
for their violation except the publication provided for 
in Section 313, if that may be considered a penalty. 
All those indicate that the 
decisions are only advisory. 

“On the other hand, 307 (d) provides 
that: ‘All decisions of the Labor Board shall 
establish rates of wages and salaries and standards of 
working conditions which in the opinion of the Board 
are just and reasonable.’ 


matters seem to me to 


Section 


Nevertheless, I have reached 
the conclusion that it was the belief of Congress that 
the results desired by legislation could be attained 
through the force of public opinion and that that public 
opinion would follow the publication made as provided 
in Sections 307, (c) and 313, and would support the 


decisions of a board composed of men each of whom 
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would have special knowledge of the difficulties of the 
men and the necessities of the group that he was 
chosen to represent. I am further of the opinion that, 
acting upon that belief Congress provided in Section 
307 (d) for wide and searching investigation so that 
the Board would have before it all the facts necessary 
to enable it to reach just and reasonable decisions upon 
every dispute.” 

On the fundamental question of whether the Act 
is within the constitutional power of Congress to 
regulate commerce, Judge Page said that he could “see 
no difference in character between those regulatory 
powers sustained and in operation under the Inter- 
state Commerce Act for more than forty years and a 
power to ascertain just and reasonable working con- 
ditions as contemplated in Title 3 of the Transportation 
Act. If the power to regulate commerce is.a power 
to prescribe rules by which commerce is to be gov- 
erned, then Congress must have the power to prescribe 
every regulatory or governing measure necessary to 
keep the commerce of this country alive and the 
common carriers going concerns. . . . Upon the ques- 
tion of the right to prescribe compulsory arbitration or 
to fix wages the majority opinion of the Court in the 
case of Wilson v. New (243 U. S. 332) determines 
that question, supports the power exercised by Con- 
gress, and consequently sustains the constitutionality 
of the Act.” 

In a memorandum to the United States Railroad 
Labor Board upon this decision it is stated that 
“the Board should take steps at the proper time to have 
the decision of the Circuit Judge reviewed by the 
Supreme Court.” The memorandum further states, 
with due deference to the learned Circuit Judge, that 
the ruling that the dispute as to how the representa- 
tives of the employes should be selected to negotiate 
their revision of rules, was one that could be brought 
before the Board only by joiit submission would have 
this practical result: “When a conference is sought to 
be held in regard to a disputed rule or other question, 
either party may bring about a preliminary dispute 
that will prevent a conference; that this preliminary 
dispute may be withheld from submission to the Board 
by the refusal of one party to join in the submission ; 
and that the original dispute as to rules or wages would 
thus be kept from the Board It may be truly 
said that this would not often happen but the fact 
remains that, in the present case it has happened and 
that in connection with the question affecting the entire 
schedule of rules for an army of employes . . . With 
all due respect to the learned Court, the construction 
of the statute to the effect that the submission to the 
Board of the dispute in this case, or any other dispute 
between the carrier and its employes, growing out of 
their relationship as such, must be a joint submission 
is strained and unnatural.” 

The same memorandum calls attention to the 
decision of the Supreme Court of Mississippi rendered 
recently to the effect that the decision of the Board 
in a wage dispute has the effect of an award and that 
an employe has a right of action against the carrier 
for compensation for his work on the basis of the wage 
prescribed in the Board’s decision. 

The Penn. R. R. case has been specially set for 


argument in the Circuit Court of Appeals on June 2. 


Complete Reports of Legal Education Conference 


The complete minutes of the special session on 
legal education of the Conference of Bar Association 
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Delegates, held at Washington, D. C., Feb. 23 and 24, 
1922, under the auspices of the American Bar Associa- 
tion, have been printed by Secretary W. Thomas 
Kemp. The report of the proceedings and the list of 
delegates make a thick pamphlet of 211 pages. Cover- 
ing all important aspects of the question of the prepara- 
tion which should be required for admission to the bar, 
this pamphlet will no doubt be used largely as a text 
and reference book during the campaign which has 
begun to raise the standards of legal education. It has 
already been sent to the delegates and alternates to the 
recent conference, to law libraries, law schools and to 
various bar associations throughout the country. The 
edition is limited but there are a number of copies avail- 
able for distribution. Those who are interested in the 
subject can secure the pamphlet by addressing Secre- 
tary W. Thomas Kemp, 901 Maryland Trust Building, 
Baltimore, Maryland. 


Power of Courts in Contempt Cases Upheld 


The Governor’s power to pardon in a civil con- 
tempt case was definitely denied by the Supreme Court 
of Wisconsin in a recent decision. The case was men 
tioned in the JournaAt for December, 1921, and arose 
from the efforts of Governor Blaine to pardon one 
Peter Christ who had been committed for contempt 
for wilful violation of an injunction granted by a lower 
court in connection with certain labor troubles. The 
sheriff declined to obey the order to discharge the 
prisoner, whereupon the Governor issued an order re- 
moving him from office. The decision was handed 
down by Justice Walter C. Owen and upheld the 
sheriff's refusal to obey on the ground that the Gov 
ernor had no power to pardon Christ and it was there- 
fore the duty of the sheriff to retain him in custody 
under the commitment of the court. In the course of 
his opinion Justice Owen said: “The people have not 
set up the coutrs as the instrumentality for declaring 
justice, without at the same time conferring upon them 
ample powers to enforce private and public rights. In 
order to make of the judiciary a virile and efficient 
institution which will secure justice to every member 
of society, the weak as well as the strong, the poor 
as well as the rich, the humble as well as the powerful, 
it is necessary that courts have power to compel respect 
and obedience to their orders and decrees. For this 
purpose the power to punish for contempt, as a 
remedial and coercive measure, is deemed an inherent 
and indispensable power of the courts.” 





SIGNED ARTICLES 

As ane object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 














OBSERVATIONS AND REFLECTIONS ON PRACTICE 
IN THE SUPREME COURT 


Great Number of Cases of Negligible Importance Find Their Way to Nation’s Highest Tri- 
bunal, Lawyers Generally Fail to Introduce Argument with Short and Comprehensive 
Statement of Facts and Principles, and Briefs Are Inordinately Long* 





By Hon. Joun H. CLARKE 


issociate Justice of the Supreme Court of the United States 


l is with unaffected diffidence that I attempt to ad- 
dress so great an audience of New York lawyers,— 
because you have such long memories. 

Not long since I heard a member of the New York 
bar, for the purpose of illustrating how difficult it is 
for an outsider, especially if he comes from west of 
the Hudson River, to understand a New York audi- 
ence, tell this story. 

He said: “Mar go, a Justice of the Su- 
preme Court of United States came over from 
Washington to speak at a lawyers’ dinner,” which he 
described as not greatly different from this one, and 
then he continued: “The first half hour was well 
enough. At the end of the second half hour some of 
his hearers were dismayed and many were asleep, but 
it the end of the second hour, Well,” he said, turning 
smilingly to me, “saving your presence, Mr. Justice, 
it was just a little heavy and a little dull.” That judge 
had then been in his grave over thirty years. Do you 
wonder that I should shrink a little from the thought 
of having some one of the young men here present, 
when I have been dead a third of a century, rise in his 
place, and for the purpose of pointing a moral or 
adorning a tale, recall the shortcomings of what I 
shall say tonight. Really, it is a terrifying prospect.— 
But fortune favors the bold, and I shall go forward, 
trusting to your charitable judgments 

Of course, if I chose to do so, I could talk to you 
very learnedly of what the law is and of what it ought 
to be. I could tell you just what you should do in 
order to live happily, practice law successfully and die 
confidently —any Supreme Judge should be able to do 
that. But profundity seems to have been the fatal 
defect of the speech of my predecessor, and I have 
decided that a New York dinner audience, even though 
[ may not fully understand its wishes, would be more 
entertained, if not instructed, by some of the observa- 
tions I have made and some of the reflections which 
have come to me di 
service as a member of the Supreme Court of the 
United States than by any discussion I might offer of 
the problems of the law that lie “behind the beyond.” 

The first ssion made upon me by my service 
as a member « Supreme Court was that of sur- 
prise at the great number of cases finding their way 
into that court which are of entirely negligible import- 
dered from the point of view of the 

f the property involved in them. 
been intensified as time has passed, 
stantly increases. 
to be a type of lawyer in every part 
of our country who, once he is retained in a cause, 
no matter how trivial, sets to work with all the in- 
genuity he possesses to import into the record a fed- 
eral question which he thinks may enable him to carry 


years ago, 


the 


impre 
f the 


+? 


anceé, whethe rc 
principles of law 
That impressio 
for their num 
There seems 


; 


’ 
has 


i 


1? 
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it to the Supreme Court of the United States if he 
should prove unfortunate in the courts below. 

I have often wondered what the motive can be 
underlying such a practice. It must be one operating 
very widely, for such cases come from every part of 
the land—from Maine to Texas. 

I have heard it suggested that the disposition 
springs from a desire for the local prestige which it is 
thought may be gained from conducting litigation in 
the highest court of the land. But surely there is little 
credit of any character to be derived from such results 
as are published in the coneluding pages of each volume 
of the Supreme Court Reports, where so many such 
cases are recorded as dismissed for want of jurisdic- 
tion, or because the question presented is frivolous, or 
has been so often decided as to be no longer open to 
discussion. 

It has been said also that the practice is often 
simply an anchor cast to windward to postpone, in des- 
perate cases, the day of ultimate settlement because of 
the two years required to see the end of such a pro- 
ceeding in the Supreme Court. But surely such a 
motive cannot be general enough among lawyers to 
account for a practice prevailing so widely throughout 
the country. 

Reflection convinces me, ladies and gentlemen of 
the Bench and Bar, that this disposition really springs 
from no such unworthy motive as either one of these, 
but that it finds its origin and end in the laudable—the 
highly laudable—ambition of many American lawyers 
to make a personal contribution to that great and 
swelling volume of refinement in thought and speech 
which is loosely designated “Constitutional Jurisprud- 
ence.” There are many lawyers who seem to think 
that any judgment rendered against any client of theirs 
is necessarily a depriving him of his property “without 
due process of law” and that it also denies to him “the 
equal protection of the laws”—all in violation of that 
elusive and much overworked Fourteenth Amendment 
to the Constitution of the United States. 

Unless he sits on the Bench of the Supreme Court 
and hears, day after day, the astonishing discussions 
and distinctions there presented, no man can fully 
realize the extent to which ingenuity and refinement of 
constitutional discussion are rapidly converting the 
members of our profession in this country into a group 
of casuists rivaling the Middle Age schoolmen in 
subtlety of distinction and futility of argument. 

As early as Gibbons v. Ogden, decided in 1824, 
Chief Justice Marshall expressed the fear that power- 
ful and ingenious minds by a course of refinement and 
metaphysical reasoning might so succeed in contracting 
the powers of the general government as to leave the 


*Address delivered at 
Law Alumni, Feb. 4, 1022 


the annual dinner of New York University 
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constitution of our country “a magnificent structure, 
indeed, to look at, but totally unfit for use.” If he were 
to revisit today the scene of his great constructive labors 
he would find ten lawyers to one of his time, seeking 
with the same refinement of argument and subtlety of 
metaphysical reasoning to expand the powers of the 
federal constitution for the purpose of avoiding the 
payment of taxes or the punishment for crimes im- 
posed by state and national laws or in an effort to erect 
barriers against every change proposed in the name of 
progress. Such refinement must be met in our time, 
as it was in Marshall’s time, by holding fast to safe and 
fundamental principles and by interpreting them in 
that spirit of sound practical wisdom and common 
sense with which the founders launched the great ex- 
periment. 

The Fourteenth Amendment has, of course, been 
the source of most of this trivial litigation, but with 
expanding federal activities the Fifth Amendment is 
becoming increasingly fertile. I am not seer enough 
to venture a prediction as to what the Eighteenth 
Amendment may ultimately do to us in this respect. 
Yes, I am convinced that it is the widespread desire to 
personally participate in the evolution of constitutional 
jurisprudence that inspires a large part of this futile 
effort. 

But whatever doubts there may be as to the motive 
impelling to such practice, there cannot be any doubt 
at all that it results in a great waste of the time of the 
Supreme Court judges and in imposing upon them 
much unnecessary and fruitless labor—and this is my 
reason for speaking of it tonight. Much time is neces- 
sarily consumed in the oral argument of such cases for, 
while many of them can be disposed of out of hand, 
there are many others which must be examined with 
the utmost care to make sure that there is not lurking 
somewhere in the record a question of real public im- 
portance, which has been wrongly decided by the court 
below. 

Of course, ladies and gentlemen, it is not for me 
to eulogize the Supreme Court of the United States 
But, for better or for worse, our federal judicial sys 
tem has become what Washington more nearly than 
any of his contemporaries saw and said that it would 
become: “The chief pillar upon which our national 
government must rest’”—“the keystone of our political 
fabric.” The Supreme Court, the head of that system, 
has recently been competently characterized as “the 
living voice of the Constitution’—of that Constitution 
which is certainly the most important single document 
of modern times, and which was so impressively de- 
clared by Marshall to be destined to “live and take 
effect in all succeeding ages.” Not alone because of 
the unprecedented power of the Supreme Court under 
the Constitution, in appropriate cases, to declare acts of 
Congress and of State Legislatures unconstitutional and 
void, but also because of its jurisdiction to summon to 
its bar for judgment in many cases, not only the States 
of our Union, but also the Government of the United 
States itself, it has come to pass that there are con- 
stantly pending before that court many cases the 
decision of which must affect—intimately and pro- 
foundly affect—the lives and welfare of many millions 
of men and women. A single illustration will serve my 
purpose. The authority that controls artesies of rail 
transportation controls to a great extent and in a very 
real manner the business, the lives and the happiness 
of the people who live in the territory dependent upon 
such lines, and if in the Northern Securities case, 
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decided in 1903, it had been held, as it was contended 
by very able counsel that it must be held, that it was 
not constitutionally competent for Congress to pro- 
hibit the combination through a single holding com- 
pany of two great parallel and competing lines of rail- 
way extending from Duluth to the Pacific Ocean, and 
thereby to prevent the great populations living upon 
those lines from falling into the power of a small group 
of men, no man can overstate what the effect would 
have been upon our country. If the case had been 
decided the other way and men had been left free, 
through corporate organization, to combine the other 
great transportation lines of the country and other 
great departments of business, it seems very clear that 
our free institutions would long ere this have been sub- 
jected to a test of strength and endurance to which 
every patriot must hope they may never be exposed. 

This one case—there have been many equally 
important in our history and there will be many more 
in the future—illustrates the fact that the scope of the 
jurisdiction of the Supreme Court has become so fate- 
ful that the effects of many of its decisions upon the 
welfare of our country are as great as would be the 
results of decisive battles in a great war 

It must be obvious, I think, that no judge 
that sense of the responsibility and duty to his country 
which every Supreme Court judge may be assumed to 
have, would participate in the deciding of such great 
cases without making the most painstaking and ex- 
haustive examination of them of which he is capable, 
and that men upon whom such responsible duties rest 
should not be harassed and annoyed by the investiga- 
tion of trifling and unimportant cases. The time and 
strength should be reserved and conserved for use in 
the investigation and decision of those questions of 
public interest and importance which are constantly 
coming before them. 

Thus I come to the purpose of this discussion, 
which is to say that I think it is the duty of every 
American lawyer, not to the Supreme Court, but to 
his country, before he decides to pursue a cause into 
the highest court of the land to ask himself candidly, 
as a citizen rather than as an advocate, whether the 
case is of sufficient general importance to justify his 
calling it to the attention of, and of his imposing the 
labor of an examination of it upon, a court primarily 
organized to deal with matters of the greatest public 
concern, especially now, when all the world knows 
that it is no longer humanly possible for that court to 
keep abreast of its docket in this rapidly growing coun- 
try of ours, with its constantly expanding commercial 
and political activities. While Congress from time to 
time has restricted the character of cases which may 
be taken to the Supreme Court, it yet remains certainly 
true that for keeping the volume of the business of that 
court within the capacity of any group of men to ade- 
quately dispose of it, the most dependable resource is 
to be found in the law offices of the country—in the 
cooperation of the lawyers of the land, to refuse to 
carry cases involving unimportant questions to the 
court upon which our system of government imposes 
so many duties fateful,—in the last degree fateful,— 
to our republic. 

But since some of you may think that this appeal 
which I am making is too altruistic, too sublimated, 
for this rough, rude world of practical affairs, permit 
me to translate it into terms of sordid selfishness. 

During the five years last past 1,648 cases were 
argued in the Supreme Court. Of these just about 


with 
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400, or one-quarter, were disposed of by per curiam 
decisions upon authorities which were cited because the 
court was without jurisdiction or because the questions 
presented were deemed so unsubstantial as to be un- 
worthy of serious attention, or because the cases were 
so Clearly ruled by prior decisions that the questions 
involved could not longer be considered open for dis- 
cussion. 

In the twenty-five per cent of all the cases heard 
which were thus summarily disposed of, the cases are 
included which I am urging should never have been 
taken to the Supreme Court at all. And what must 
such a result be to the lawyer responsible for carrying 
them there? It would be difficult to imagine a more 
unpleasant and humiliating experience than that of 
meeting a client after his case had been disposed of 
in this summary way, unless it should be that of en- 
countering the more or less concealed look of triumph 
in the next greeting of one’s lawyer adversary. Surely 
there is nothing but disappointment, chagrin and loss 
of professional prestige for those who pursue an un- 
worthy or trivial case into the Supreme Court of the 
United States, and the wonder is that so many men 
attempt it;—perhaps it is sufficient explanation to say 
that the same man never does it twice. One such ex- 
perience is enough 


Thus private interest and public duty unite to 


impress upon our profession the obligation to refuse 


ises of real general importance to 
of the United States, to the end 
that its docket may not become so swollen as to render 
it impossible for any group of judges, however able 
or devoted, to find time and strength for an adequate 
consideration of the cases of great public importance, 
which are constantly pressing upon its attention. 

Another impression of surprise—of deep and in- 
creasing surprise—was made upon me by the general 
failure of lawyers presenting cases to the Supreme 
Court to their arguments with short and 
comprehensive of the facts of their cases, 
what the disposition of them was below, and the prin- 
ciples of law relied upon for affirmance or reversal. 

John Marshall is so distinctly the first figure in 
our legal history that the characteristics of his mind 
and methods have been studied and written about from 
every possible point of view, but emphasis has been 
so usually centered upon his extraordinary power of 
reasoning and upon his vision as a lawyer-statesman 
that what I think an almost equally important power 
of his has been, in a measure, neglected or overlooked 
—I mean his capacity for making a clear statement of 
the facts of a case. I never reread any of the great 
opinions by Marshall without being impressed anew 
by the manner in which he causes not only the con- 
troversy involved, but also what the decision of it 
should be, to emerge naturally and inevitably from the 
clear epitome which he makes of the case. It is ap- 
parent always that this great judge considered such 
statement of quite as much importance as the reason- 
ing based upon it, and that he prepared it with the 
utmost care 

It is a familias 


to carry any but « 
the Supreme Court 


introduc: 


statements 


proverb of our profession, handed 
down by each generation of lawyers to the next—but, 
alas, little heede practice—that “the case that is 
well stated is more than half argued,” but Marshall 
sometimes went even farther than this, as, for in- 


stance, when he said of David B. Ogden, a distin- 


guished New York lawyer of his time, “When Ogden 
stated his case it was already (not half, but fully) 
argued.” 

I have thus invoked the great name of Marshall 
for the purpose of adding emphasis to the warning 
which I bring from my service of five and a half years 
on the Supreme Bench, against what is plainly a grow- 
ing disposition on the part of members of the bar to 
neglect to give that attention to the introductory state- 
ment of a case which its importance deserves, in order 
to hurry on to the citation and discussion of authori- 
ties. 

Whether this disposition springs from an under- 
estimate of the importance of the statement of the 
facts or from confidence that the mastery of a case 
will instinctively result in a clear statement of it, or 
from sheer neglect, I do not know, but it is certainly 
true that very few lawyers, young or old, experienced 
or inexperienced, open their arguments as they should 
open them, with a clear but condensed statement of 
the essential facts, which will enable an attentive judge 
to make application of the principles of law upon which 
reliance is placed for reversal or affirmance of the 
judgment under review. 

It is not unreasonable to assume that the judges 
of any court of review will know something of the 
law applicable to any case that may be presented to 
them, but it is very certain that they will not know 
anything of the facts of a particular case to which it is 
desired the law shall be applied, until informed by the 
statement of counsel. Therefore the facts, always the 
facts, should be stated before entering upon argument 
of the law. 

If a lawyer who is no longer young may be per- 
mitted to bring to you, from his long experience, a 
message of counsel on this important subject, it is this: 
Open every argument with a short, clear and candid 
statement of the essential facts of the case, and of the 
result in the court below, but without comment of any 
character. Follow this with a brief statement of the 
principles of law upon which reliance is placed for 
reversal or affirmance, but without argument of them, 
and conclude with a statement of the result which it is 
thought should follow. Such epitomized statement 
will, of course, be followed by a detailed statement and 
argument and citation of authorities, but without such 
an introduction it is often quite impossible even for the 
most attentive and able judge to appreciate the inci- 
dence and value of either discussion or authority. 
Incidentally, I may say that such a statement would 
have saved many a lawyer from those questions from 
the Bench which have sometimes proved so disconcert- 
ing to counsel and often disastrous to an otherwise 
sufficient argument. If I were to return to the Bar 
tomorrow it would be with my estimate of the im- 
portance of carefully preparing the introductory state- 
ment of each case greatly magnified by my service on 
the Supreme Court of the United States. Its im- 
portance cannot possibly be overestimated. 

My service as a member of the Supreme Court 
brought me a third surprise in the length of the argu- 
ments often filed in that court and most inappropriately 
styled “briefs.” 

Ladies and gentlemen, a brief is authoritatively 
defined in the rules of the Supreme Court of the 
United States to be a concise abstract or statement of a 
case, presenting succinctly the questions involved and 
the manner in which they are raised, together with a 
specification of the errors relied upon and a brief argu- 
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ment, with a clear statement of the points of law or 
fact to be discussed, and a reference to the authorities 
relied upon in support of each point. 

No doubt a rule substantially similar to this has 
been promulgated by almost every reviewing court of 
our country, but it is very certain that no provision of 
law is more uniformly violated than is this very im- 
portant rule of practice. 

In a recent case in the Supreme Court of the 
United States the briefs for the plaintiff in error con- 
tained 384 pages of the customary size, and those for 
the defendant in error contained 1,064 pages. In an- 
other case the briefs for the plaintiff in error contained 
1,373 pages and those for the defendant in error, 992 
pages. And in a recent simple, personal injury case 
the brief for the plaintiff in error contained 158 pages 
and the defendant in error, not to be outdone, made 
his brief 162 pages in length. As if in apology for 
such extension of briefs and in order that they may 
not seem as voluminous as they really are, a practice 
has of late been observed of printing briefs in two vol- 
umes. One volume is usually entitled “Brief on the 
Facts” and the other “Brief on the Law.” In some 
cases also a separate third volume appears, entitled 
“Topical Index to Briefs.” This last, I am bound to 
say, if such briefs are to be tolerated at all, is an im- 
portant and valuable addition. But the climax to this 
briefing mania was recently reached when a lawyer, 
not engaged in the case, gravely asked leave of the 
Supreme Court to file a brief of 424 pages—amicus 
curiae—as a friend (!) of the court. 

The first two cases referred to were unusually 
complicated and the records were unusually extensive, 
but, nevertheless, they serve to illustrate a disposition 
widely prevalent in our profession to compile treatises, 
loosely thrown together, instead of writing what may 
properly be called briefs. And all this is done, gentle- 
men, by a Bar which not very long ago memorialized 
all the appellate courts of the country, save one, to 
write fewer and shorter opinions, to remember that 
brevity is a “cardinal virtue” and that multiplied cita- 
tions and quotations should be avoided in opinions as 
if they were a disease. 

I have often wondered what the cause of this 
growing disposition to expand briefs into volumes 
really is. It cannot be that lawyers fear that a short 
brief may be accepted as implying that the case in 
which it is filed is unimportant, neither can it be that 
they fear that a short brief may be interpreted by the 
court as indicating lack of industry or confidence in the 
lawyer who files it. Upon full reflection I am per- 
suaded that the blame for the practice must be laid, 
where the blame for many other shortcomings in law 
offices is laid, upon secretaries or assistants, or upon 
that catch-all of blame, the anonymous office stenog- 
rapher. The truth is that it is so much easier to dic- 
tate than it is to write, to expand than to condense, 
to quote than to create, that the boon which the efficient 
stenographer or the bright young man in the office is to 
the busy lawyer is fast becoming literally a bane to 
reviewing courts and a serious threat to the sound 
development of lawyers and of the law. There can 
be no doubt whatever that many a meritorious case 
has been lost in an over-expanded statement of the evi- 
dence or in the wilderness of inappropriate citation 
and quotation in which it has been submerged beyond 
the hope of resurrection in a treatise styled a “brief.” 

If there is one characteristic more than another 
that marks the capable lawyer it certainly is the power 








to see, and seize upon, and confine himself in argu- 
ment to, the one or at most the few vital points upon 
which the decision of every case must really depend, 
and that this extensive brief making is usually un- 
necessary is often proved by the oral argument when, 
with the sure eye of informed experience, the case is 
stripped of much the greater part of the unimportant 
matter contained in the brief, and is limited to the few 
essentials of fact and of law upon which a decision of 
it must ultimately turn. 

Since I have spoken of the beginning of the argu- 
ment of a case—the statement of it—permit me now 
to add that in all of the courts of which I have any 
knowledge the conclusion is next in importance—the 
appreciation of the fact that profitable discussion is 
exhausted and that it is time to stop—whether in 
written or oral argument. 

But I think I see coming over the irreverent faces 
of some of the younger men before me a look which 
I interpret as saying that if the elderly justice does not 
soon make application of the counsels to brevity which 
he is offering to us, his speech, like that of his prede- 
cessor, will be remembered longest for its length. The 
warning is deserved and is accepted with that formula, 
so often used at the bar as an introduction to the last 
half-hour of argument, “One word and I have done.’ 

It shall be a word of different character and in a dif- 
ferent tone.” 

Ladies and gentlemen, we are living in a new 
world, a world so new that our past experience can be 
of little service, save to give us warning. 

The resort to applied science for agencies for the 
destruction of life and property in the late war warns 
us that unless our civilization devises some means to 
make an end of war, war will make an end of our 
civilization. 

The fate of Russia warns us that our existing 
social order, stable though it seems, may not long 
endure, even when buttressed by great armies, unless 
the masses of the people, on whom at last all govern- 
ments rest, are given a fair share of that comfort and 
safety which it should be the first purpose of every 
government to provide for those who live under it. 

The fate of Germany warns us that no government 
is strong enough to live in this new world without the 
friendship of other nations. 

If we look about us, in foreign affairs we see the 
statesmen at Washington and London, at Paris and 
Rome and Tokio, searching as never before for some 
basis for the reorganization of a world that has fallen 
into international anarchy. Whether such reorganiza- 
tion shall be through a World Court, such as is in 
process of formation at The Hague, or through an 
association or alliance of some nations, or through a 
league of all nations, to promote the peace of the world, 
the part which the legal profession must take in the 
readjustment must of necessity be very great. 

If we consider home affairs we find ourselves, 
under the Nineteenth Amendment, at the beginning of 
an experiment of conducting representative govern- 
ment with an electorate very much larger than has ever 
successfully governed itself in the past under that form 
of political organization. So great an electorate must 
require—of necessity require—such large expenditure 
of money, simply to inform voters of the merits of can- 
didates and of what the issues are, that there will 
necessarily be brought into conspicuous operation the 
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idest and worst foe of free government—unless some 
new method of informing citizens can be devised. But 
the structure is safest that has the broadest base. 

The Eighteenth Amendment required millions of 
men and women to abruptly give up habits and cus- 
toms of life which they thought not immoral or wrong, 
but which, on the contrary, they believed to be neces- 
sary to their reasonable comfort and happiness, and 
thereby, as we all now see, respect, not only for that 
law, but for all law, has been put to an unprecedented 
and demoralizing strain in our country, the end of 
which it is difficult to see. 

That we have millions of men and women idle and 
in want, and agriculture in greater distress than ever 
before, in this the richest country in the world, presents 
a problem in domestic reorganization and readjust- 
ment of the greatest public concern. 

There are many other pressing problems, but 
these are sufficient to show that the part which must 
fall to law and lawyers in the reorganization of our 


domestic life will be as great and important as that 
involved in the readjustment of the international 
world. 

Ladies and gentlemen, there can be no doubt that 
to lawyers in mid-career, but especially to the younger 
members of our profession, this new world is bring- 
ing opportunities for pioneer and constructive thinking 
and action and service-equal to, if not greater than, 
that of which the lawyer-framers of our Constitution 
made so much for us and for all men. As one of a 
generation that must soon yield its place to the next, | 
envy but congratulate you, and, judging of the Amer- 
ican Bar by what I have seen of its members coming 
from the four corners of the country during the past 
five years, personally, I shall join in passing on the 
great trust with every confidence that the patriotism 
and devotion, the learning and character of that Bar 
will capably meet every requirement that the approach- 
ing domestic and world crises may cast upon it. 
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By H. Lawrence NoBLE 


Professor of Jurisprudence, University of the Philippines 


N interesting case concerning the constitutionality 

of a law authorizing the transfer and removal of 

a judge from one district to another, passed by 
the legislature of the Philippine Islands, was decided 
in an opinion handed down by the Supreme Court of 
the Islands on December 24, 1921. 

Andres Borromeo was appointed judge of the 
twenty-fourth district on July 1, 1914. He qualified 
and took possession of office on that date. On Feb- 
ruary 25, 1920, he was appointed judge of the twenty- 
first district and Fermin Mariano was appointed to the 
twenty-fourth district. Judge Borromeo refused to 
accept appointment to the twenty-first district and 
brought proceedings in quo warranto against Judge 
Mariano to determine their respective rights to the 
twenty-fourth district. 

Judges of courts of first instance in the Philippines 
are appointed by the Governor General with the consent 
of the Senate. One judge is appointed for each district 
except the ninth (Manila) where there are four judges. 

The first point in the case was whether, under 
the law, the transfer was valid. In the opinion rendered 
in these proceedings by Mr. Justice Malcolm it was 
decided that judges were appointed and commissioned 
to their respective districts and not as judges of first 
instance of the Philippine Islands ; that by express pro- 
vision of law judges might only be detailed by the Sec- 
retary of Justice to temporary duty in a district other 
than their own for the purpose of trying land registra- 
tion cases and for vacation duty. Section 155 of the 
Administrative Code providing “but nothing herein 
shall be construed to prevent a judge of first instance 
of one district from being appointed to be judge of 
another district” is a mere proviso and as such should 
not be construed to repeal or destroy the main pro- 
visions of the statute. Appointment to and acceptance 
of office are separate and distinct things. Acceptance 
is the sole act of the appointee. Any one could refuse 
appointment as a judge of first instance to a particular 
district, and when once the appointment to this district 





is accepted, he has exactly the same right to refuse an 
appointment to another district. No other person could 
be placed in the position of the judge in the case at bar 
since another rule of public officers is that an appoint- 
ment may not be made to an office which is not vacant. 
The Governor General is not empowered to force upon 
the judge of one district an appointment to another 
district against his will, thereby removing him from his 
district. It requires no great imagination to conceive 
how this power to transfer a judge from one district 
of the Philippines to another, without his consent, could 
be used to discipline a judge or as an indirect means 
of removal. Where the judge by a certain decision had 
incurred the ill-will of an attorney or official, he could 
be removed from one district by the insistence of the 
disgruntled party or a set of politicians, demoted, and 
transferred to another district, at possibly a loss of 
salary, all without the consent of the judicial officer. 
The only recourse the judge would have, in order to 
maintain his self-respect, would be to vacate the office. 

The early decision of Mr. Chief Justice Marshall in 
Marbury v. Madison, 1 Cranch, 137, was quoted to the 
effect that the appointment having once been made, the 
power of the executive over the office is terminated in 
all cases where, by law, the officer is not removable by 
him. The right to the office is then in the person ap- 
pointed, and he has the absolute unconditional power 
of accepting or rejecting it. 

Far more convincing than any precedent or argu- 
ment are the great principles long inherent in popular 
government intended to create an independent judi- 
ciary. The American people confidently rely upon their 
judiciary for justice—a judiciary endowed with sub- 
stantial and independent powers, secure against all 
corrupting or perverting influence and against the arbi- 
trary authority of the administrative heads of the gov- 
ernment. It was such a conception of an independent 
judiciary which was instituted in the Philippines by 
the American administration. Fortunately very infre- 
quently, and always reluctantly, the court has had to 
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defend the judiciary against legislative and executive 
encroachment. In the case of the Province of Tarlac 
v. Gale, Mr. Justice Moreland, speaking for the court, 
said : 

The judiciary is one of the codrdinate branches of 
the Government Courts have inherent power to 
preserve their integrity, maintain their dignity and to 
insure effectiveness in the administration of justice 
The power to interfere is the power to control, and the 
power to control is the power to abrogate. The sovereign 
power has given life to the judiciary and nothing less than 
the sovereign power can take it away or render it useless. 

Mr. Justice Malcolm stated that under the peculiar 
conditions existing in the Philippines, it was sometimes 
well for a judge not to remain indefinitely in a particu- 
lar district. But it was a far cry from this premise to 
the use of a method not sanctioned by existing law and 
savoring of military discipline: 

Our conception of good judges has been, and is, of 
men who have a mastery of the principles of law, who 
discharge the duties of the office undeterred by outside 
influence, and who are independent and self-respecting 
human units in a judicial system equal and codrdinate to 
the other two departments of government. We are pleased 
to think of judges as of the type of the erudite Coke who, 
three centuries ago, was removed from office because when 
asked “if in the future he would delay a case at the King’s 
order,” replied, “I will do what becomes me as a judge.” 

For reasons given it was held that no other con- 
struction could be given than that a judge of first in- 
stance might be made a judge of another district only 
with his consent. 

Act No, 2941, “An Act to Amend and Repeal Cer- 
tain Provisions Relative to the Judiciary,” etc., was 
later passed by the Philippine legislature. The second 
paragraph of the Act reads as follows: 

Unless otherwise provided, on March fifteenth, nine- 
teen hundred and twenty-one, and every five years there- 
after, the judges of first instance with the same salaries 
shall exchange judicial districts, and the same shall be 
done by the auxiliary judges as to the respective groups 
of judicial districts in which they shall serve during the 
ensuing five-year period. The exchange of districts or 
groups of judicial districts shall be determined by lot 
between the judges affected, observing the following rule, 
which shall be mandatory: no judge shall continue to 
serve in the district or group in which he has been serving 
during the last five years. 

Early in March, 1921, all the judges of first in- 
stance were called to Manila by the Secretary of Jus- 
tice in order that they might participate in a “drawing 
of lots” for judicial districts. Prominent members of 
the Philippine bar immediately united to halt the hold- 
ing of the judicial lottery and to challenge the validity 
of Act No. 2941. The petitioner in the test case was 
the Honorable Pedro Concepcién, judge of the court 
of first instance of Manila, and the respondent was 
Quintin Paredes, the Secretary of Justice. A pre- 
liminary injunction pendente lite was issued by the 
court. The Secretary of Justice and the Attorney Gen- 
eral vigorously resisted the attempt to nullify the law in 
question. Two public hearings were held and many 
briefs were filed. In December the injunction was 
made permanent by a decision handed down by Mr. 
Justice Malcolm. 

The court in its judgment considered the organic 
law of the Philippine Islands and whether under its 
general power of legislation the Philippine legislature 
was authorized to pass such a law as a scheme for 
legalizing the transfer of judges ; and whether appoint 
ments to such positions on the bench were made to 
specific offices or not. 

The court decided that in the official oath of office 
a judge swore to discharge and perform all his duties 





a certain dis- 
trict. If the judicial lottery were held either of two 
contingencies must happen: first, either Pedro Con- 
cepcion, judge of the court of first instance of Manila, 
by valid appointment of the Governor General with the 
consent of the Senate, would go to another district than 
that to which he was appointed, pursuant to a certifica- 
tion of the Secretary of Justice, or he would go to the 
new district pursuant to a new appointment by the 
Governor General with the advice and consent of the 
Senate. Following the first horn of the dil comme would 
result in a violation of the law, for there could be no 
valid appointment to an office so long as the appointing 
power, in this instance the Governor General and the 
Philippine Senate, and not the Secretary of Justice, is 
not exercised. And the second horn of the dilemma 
would reach the same result, for instead of an exercise 
of judgment by the Governor General and the Senate, 
they would be required to perform a merely administra- 
tive act and to register approval of an appointment 
determined by chance. This latter hypothesis would be 
the more reasonable one, for it was in the legislative 
mind to require a complete cessation of duties in the 
various judicial districts of the Philippine Islands every 
five years and to have new appointments made, as 
shown by the phraseology of the statute. The law 
mentioned spoke of the “new office” and of the districts 
“for which he (the judge) is commissioned.” One 
clause of the title read: “Providing That the Judges or 
Auxiliary Judges of First Instance Who Have Served 
Five Years in Their Districts or Groups, As the Case 
May Be, May Not Be Reappointed to the Same District 
or Group.” “New office,” “commissioned,” and 
appointed” are certainly unfortunate expressions if 
mere temporary assignments, or transfers, or inter- 
change of positions were intended. On the contrary 
there seem to have been contemplated acts in the nature 
of indirect removals which would conceivably be in 
derogation of the powers conferred by the fundamental 
law on the Supreme Court and the Governor General, 
and selection by chance for new districts to which the 
judges had never been appointed. Appointment by lot 
is not appointment by the Governor General. To leave 
the selection of a person for a given judicial office to 
lot is not to appoint, but is to gamble with the office. 


faithfully and impartially as judge of 


Copious citations of authorities were made by 
counsel but none were found to be directly in point 
Only one case seemed even of persuasive authority. 
This was Commonwealth v. County Commissioners 
(1831, 5 Binney’s Reports, 534). There the facts were 
that the commissioners of Philadelphia County, being 
unable to agree on the selection of a treasurer, it was 
agreed to draw lots to determine which of two can- 
didates should be appointed, with the result that one 
Liberty Browne was the winner. On the next day, 
two of the commissioners, being ashamed of what had 
occurred, proceeded to a new appointment, with the 
result that Daniel Groves was selected to be treasurer. 
Mandamus was asked to require the commissioners to 
grant to Liberty Browne a certificate of appointment, 
and this was refused. 

Mr. Justice Malcolm concludes: 

Deliberately considered as a questic yn of constitu 
tional law, and putting to one side all irrelevar 
of expediency and of motive, we conclude that the power 
of appointment and confirmation vested by the organic 
act in the Governor General and the Philippine Senate is 
usurped by a lottery of judicial offices every five years. 
An independent and self-respecting judiciary must con- 
tinue to exist in the Philippines. The orderly process of 
constitutional government must be maintained 
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THE LANGUAGE OF THE LAW 





Further Examples of Bad Writing in the Law, Some Suggestions for Improvement, and an 
Analysis of the Philosophy of Style with Particular Reference to 
the Problems of the Lawyer 





By Urpan A. LAvERyY 


hief Legislative Draftsman, Illinois Constitutional Convention, 1920-22 


IT. 

“Style is the Man Himself.”—Buffon. 
PREVIOUS article on this subject, which re- 
ceived more attention and comment than was 
hoped for, discussed and criticised the literary 


style of most lawyers and lawmakers.’ But criticism 
which is adverse only is of little interest and less use. 
Accordingly this paper will attempt to give some he!p- 
ful suggestions from the lawyer’s point of view on 
what has been called the Art of Writing. 

Of course it may be said we are here dealing with 
superficial details rather than with the substance which 
is more important—in a word with the varnish rather 
than the wood. But the answer to that is that it is just 
these matters which have been so much neglected; 
and that they have an importance which is little 
understood. A notion has persisted until it has be- 
come a tradition that the ordinary rules of rhetoric 
and grammar are subordinate things which have little 
application to the law. That tradition holds that in its 
manner of expression the Law is indeed a law unto 
itself—that for the practicing lawyer the subject 
of good English has but an academic value. Nothing 
could be further from the truth. The rules of rhetoric 
and grammar cannot be ignored by any writer, least 
of all by the lawyer. Indeed when they are well mas- 
tered they give a subtle sense of power which is baffling 
to the rest of men, and nowhere is this more evident 
than in the law. Was it for no reason that the Ancients 
gave to the Rhetorician a leading role in public life?— 
that Quintillian was called the “supreme controller of 
the restless youth” ?—that Cicero was alike the best 
grammarian and the leading lawyer of his time? Ah, 
no! You have only to look at the history of Greece and 
Rome to learn that the Art of Writing is of first im- 
portance ; to see how those peoples each in their turn 
made Language their highest Art as well as their great- 
est source of power in conquering the world. 

Every writer from the beginning of time—the 
poet, the playwright, the newspaper man as well as the 
college student—has learned the art of writing by 
ceaseless toil and practice. The lawyer alone thinks 
himself immune ; he is above these “little things,” for- 
sooth, because he is a lawyer. “It is the substance and 
not the form that I seek,” says the lawyer; forgetting 
that in no other phase of life are style and substance so 
nearly the same thing as in the law. The philosophy of 
expression teaches that form and substance cannot be 
severed one from the other. This is true in such things 
as painting and architecture as well as in writing; but 
it is especially true in formal language of every kind. 
Consider the Lord’s Prayer, which is known around 
the world and stands the same in every Christian creed. 
Other words and other phrases could be used to para- 
phrase it,—but it would not then be the Lord’s Prayer. 


There you have an excellent example of the force and 
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power of style, for if the style is changed the substance 
is destroyed. It is the same with the formal language 
of a deed or a statute—the style and the substance are 
equally of the essence and cannot be separated one from 
the other. Indeed, after all, there is no man to whom 
that famous French proverb applies with so much truth 
and force as to the lawyer— 
“La clarté est la politesse.” 

We have said that these matters have been too 
much neglected by lawyers and by those who have 
commented on the law. A single illustration will prove 
the point: Volumes have been written, nay, libraries 
of huge extent, on nearly every branch of the law save 
that of its expression. When we mention Bentham, 
Coode, Austin, Thring and Ilbert, we have covered 
with five names the list of those who have written on 
the subject. They are all Englishmen. How many 
American lawyers, I wonder, have read them or even 
heard of some of them? If you are interested in the 
law of wills you may easily find two score of books on 
that subject; but where will you find a treatise on the 
use of Good English in will drafting? And yet no 
lawyer will compliment the literary style of the average 
will or say that the document is clear from doubt. Has 
not every lawyer found himself called upon to defend 
the stilted language he has used in a will and to assure 
his client that it means the same thing as the client had 
said in simpler language? There is no text on this sub- 
ject, as has been said, in spite of the fact that bad 
drafting of wills is one of the most prolific sources of 
litigation known to the law. In nearly every case 
where a will must be construed by the courts the lawyer 
who wrote it is at fault; for the fullness and richness 
of the English language is equal to the writing of any 
will, if the draftsman knows how to use his mother 
tongue. And that, as we have already seen, requires a 
knowledge of the lowly rules of grammar, rhetoric 
and composition. 

It is not only in the matter of clearness of 
thought that style is important in a statute or a will; 
it deeply concerns the very force and power of the in- 
strument itself, as we have seen from the example of 
the Lord’s Prayer. Jeremy Bentham has called atten- 
tion to the subtle power of good English in the Lan- 
guage of the Law, when, in speaking of the “general 
depravity of the Style of English Statutes,” he said: 

The imperfections exercise their baneful influence not 

only on the mind of the subject but on the mind of the 
Legislator himself, which they darken and confuse.” 

If a practical illustration of the value of style in 
modern life is needed it may be found in the field of 
trade and commerce. Every business man knows the 
value—indeed the efficiency which is a word to catch his 
imagination more quickly—of good appearance in per- 
sonal affairs. Distinction of appearance and dress is 
characteristic of modern business. There is no good 
banker or good salesman, or even good lawyer, who 
does not know that to be shabby and ill-kept encourages 
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disrespect and even invites defeat. How can it be 
otherwise in writing? Indeed Professor Ouiller-Couch 
has said in his “Essay on Style” ie 

Style in writing is much the same thing as good man- 

ners in other human intercourse. p 

Surely the practical experience of every lawyer 
has proved over and over again the power as well as the 
charm of what is nobly written. No better example 
of this can be found than the Constitution of the United 
States, which gets its power and its effect as largely 
from its form and style as from its substance. Nothing 
can be truer than that a poorly written statute or a 
carelessly drawn document, instead of catching and 
holding the reader’s imagination, has the opposite effect. 
There is a fundamental lesson of psychology here in- 
volved which the lawyer should never forget. The 
story writer or the poet, indeed almost every other 
writer, makes constant use of a great human factor 
which is denied the lawyer—the element of emotion. 
After all, it is this element of emotion—in some one 
of its subtle and varied forms—which makes the 
strongest appeal in this prosaic world, whether it be 
with the crude and simple man or with the most highly 
cultured one. Since this element of feeling is almost 
entirely banished from the writing of the lawyer, he 
must be more careful than any other writer to make up 
for this handicap; and he can onty do that by giving 
more attention to the form and style of what he writes. 
If this discussion has not already proved that the use 
of good English is a source of power to every lawyer, 
then it has failed in its purpose. But as further proof 
of the point there may be cited a famous quotation 
from Coventry Patmore, a passage which might prop- 
erly hang in every lawyer’s office and be painted on 
the walls of our Legislative Halls, for it is equally 
true of words and of deeds: 
comparable for moral force to the 
manners 

If now we come to the que 
the best form and style in legal writing we find that 
the first law to be observed is the same first law which 
is laid down by all writers on rhetoric from ancient to 
modern times—the law of unity of thought. There is a 
certain presumptuousness as well as carelessness about 
the writing of the lawyer which seems to say: 
“T am a lawyer and therefore I write good English ; 
rules of rhetoric and composition do not apply to me.” 
Indeed, it is this presumptuousness, this disdain for the 
rules and practices which other men who write must 
follow, that is perhaps the chief fault in the writing of 
the average lawyer. He dictates something to his 
stenographer, haphazard and at random, just as it 
comes to his mind—and whatever it is it must pass 
He will not sit down, pencil in hand, and revise what he 
has written, like the artist before his canvas who paints 
out a hundred strokes of his brush until he gets the 
right one. Barrett Wendell, who was a famous teacher 
on the art of writing, says of Burke that you may take 
one of his speeches and condense it into a single para- 
graph and then you may condense the paragraph into 
a single sentence. That is because of the extraordinary 
unity of a which his writings possess. But you 
could not do that if Burke himself had not labored 
over his speeches and worked them out from the op- 
posite rule—that is from the sentence to the paragraph, 
and from the paragraph to the whole speech. How 
many lawyers, I wonder, apply that rule today in writ- 
ing their speeches, or in writing their briefs? And 
wonder also if their failure to follow that rule is not 
one reason why the speeches and briefs of the modern 


There is nothing 
charm of truly noble 
stion of how to secure 


average 


ASSOCIATION JOURNAL 


lawyer compare as they do with the writings of Ed- 
mund Burke. Hard work more than genius is the 
reason for good writing—as we know from Lincoln’s 
repeated revisions and redrafts of his Gettysburg 
Address. There can hardly be any doubt that, for the 
lawyer, it is the blue pencil rather than the stenographer 
that is the secret of success in the art of writing. 

To secure unity of thought it is necessary for the 
writer to put himself constantly in the reader’s shoes ; 
he must always have in mind the reader’s point of view 
as well as his own. Brander Mathews has put this 
point in a way that has a special application for the 
lawyer when he says: 

The first duty of the writer is to make the path easy 
for the reader, to grade the right of way so that the train 
of thought, heavy or light as the load may be, shall go on 
its way without applying the emergency brake. It is true 
that style in its masterly manifestations—the soaring 
eloquence of Burke for example, and the elevation 
of Newman—is the lofty privilege of the great only; and 
those of us who are not gifted cannot achieve it by tak- 
ing thought. But there are lowlier virtues which the 
humblest of us may attain. Unity of thought, for example, 
does not vaunt itself, but its value is inestimable; and it is 
in the reach of the least endowed. In fact, it may be had 
for the asking, or at best may be bought for a price. It 
may demand infinite care, protracted training, hard labor! 
What matter if 

It is this element of unity of thought 
ercises the subtlest influence on the mind of the reader. 

judge who reads one lawyer’s brief does not stop to 
analyze why it seems to scatter its fire, while another 
brief strikes home with tremendous force; he does not 
dally with the reasons for the difference, he is 
cerned only with the effect produced. And yet from 
the point of view of logic and rhetoric the difference is 
( probably ) a difference of unity and coherence. One 
brief has been the object of study and thought, before 
it was written—for that is the only way; the other has 
been dictated first and later arranged into paragraphs 
and parts. There is no way to secure unity except by 
prevision; it cannot be secured by revision. Profes- 
sor Hill lays down a cardinal rule for lawyers even 
more than other writers, when he says: 

Cardinal Newman’s rule of securing unity holds good 
for us all. We should “first think, then write”; think until 
we have thoroughly assimilated our material and have 
determined what we would say. _. Unless “we have 
a conception of the whole before beginning to write, and 
unless we write with an eye to that whole, there is little 
likelihood that our work will be a unit.” 

One of the chief sins against unity in most lawyers’ 
briefs is a lack of proportion, a failure to keep the 
relative importance of the various points or ideas 
clearly before the reader. Here again Professor Hill 
is an excellent guide for the lawyer when he says: 

A good writer sees his subject as a whole and treats 
it as a whole. However abundant his material (and the 
more of it the better) he presents it as a unit. Some- 
times he effects this by giving prominence to one idea, 
and grouping other ideas about that in subordinate posi 
tions—digressions if made at all being distinctly marked 
as digressions. Always he observes the laws of propor- 
tion, and then gives to each part the space it should 
occupy relatively to every cther part and to the whole.’ 

The second law of rhetoric which should concern 
the lawyer in his writing is to seek for vigor and force 
of diction. This law, of course, applies to all kinds of 
writing but it applies with especial force to the lawyer. 
For in legal writing, as we have already seen, the subtle 
factor of emotion is lacking, and the loss can best be 
made up to the reader by choice of diction. In other 


severe 


it is worth what it costs ?* 
which ex- 


con- 
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words, the lawyer must give life to what he has to 
say, to make up for the inherent lack of interest 
which his subject has for the reader’s imagination. 
None of us wish to be informed, but all of us wish to 
be interested and especially to be moved. And so it is, 
that if in didactic writing you can furnish your reader 
an interesting peg upon which to hang in his memory 
dry and abstract statements, you have not only helped 
him, but you have probably saved the life of your writ- 
ing as well. It may involve an historical reference, it 
may depend on a bit of “human interest,” or it may 
have to do with a picturesque word or phrase; the ways 
)f securing this element of interest are various. Here is 
me reason why the writing of lawyers (omitting for the 
time being, laws and legal documents) is said to be “dry 
as dust.” Edmund Burke was a lawyer who became 
the greatest writer of didactic prose of his or any other 
time. We have seen how he labored hard to give a 
sense of unity to what he wrote; but he strove with 
equal energy to give life to what he wrote by his choice 
of diction. His writings are full of frequent and happy 
use of picturesque words and phrases, of allegory and 
of illustration. Many of his phrases have passed into 
the classical treasury of the English language. “Des- 
potism itself is obliged to truck and huckster,” he 
says in his Speech on Conciliation with America. Again 
in the same speech he describes the passion of the 
Colonies for self-government by saying: “They snuff 
the approach of tyranny in every tainted breeze.””’ What 
is Burke here doing? He is simply adding color and 
life to what would otherwise be a dreary subject. And 
the proof that he gave his writings life lies in the fact 
that he is still read and re-read around the world after 
a century and a half 

This matter of diction has an especial interest for 
lawyers, for the natural tendency in the writing of all 
lawyers is to become verbose and cumbersome. It is a 
tendency which must be fought against with vigor and 
persistence; it must be resisted with constant and 
searching efforts. Otherwise it comes over us like the 
creeping paralysis, when we know it not, slowly and 
stealthily but with deadening effect. Many lawyers 
seem to forget that there is no art, least of all the Art 
of Writing, which can be attained without effort and 
study and labor. They seem to say, as we have already 
noted, “I am a lawyer, ergo I write good English!” The 
effort must be not to do as well as to do; it must be 
negative as well as positive. The lawyer must learn 
not to use too many words as well as to use the right 
words. The fault of lawyers we are here discussing 
has been well described by Lord Thring, who was for 
many years Parliamentary Counsel for the British 
Treasury, and as such the chief Legislative Draftsman 
in England. In his little book on “Practical Legisla- 
tion” he says: 

From Cambridge I passed to the study of conveyanc- 
ing, the driest of all earthly studies, and there I found that 
the apparent object of legal expression was to conceal the 
meaning from ordinary readers; and that the forms which 
a law student of that period was incessantly employed in 
copying were wordy cairns onto which each conveyancer 
of eminence had from time to time thrown a new word 
until the whole became a huge heap of unintelligibility. 

That is putting the matter in strong language, but if 
any layman tries to read even a modern deed or lease 
he must think the term “wordy cairn” exactly fits the 
document. And as Thring has said, the instinct of 
the average lawyer is to throw another word or two 
onto the pile, rather than to take a few words away. 
It is the resistance to this temptation to throw in a few 


extra words—the fearless throwing out of words that 
his instinct tells him are needless—that makes up a 
large part of the equipment of a good draftsman. 

The matter next in importance from the point of 
view of rhetoric is the usages of the various parts of 
speech. The lawyer, more than any other writer, is 
always seeking to convey a single meaning, to produce 
one effect and one effect only, on the mind of the 
reader. That is his especial task when acting as a 
draftsman, whether he be writing a law or draw- 
ing up a will or preparing any legal document. An- 
other writer is entitled to expect good faith from his 
reader and a sincere effort to get at the real meaning 
of what is written. But the lawyer has a more dif- 
ficult task. He must expect and guard against bad 
faith on the reader’s part; he must guard against the 
adroit efforts of other lawyers (later on) who will 
attempt to give another meaning to his words. In 
short, the lawyer must use a single track for his train 
of thoughts, and there must be no switch tracks along 
the way. This peculiar problem of the lawyer has been 
mentioned by a number of writers. Lord Thring in 
his book on Legislative Drafting, already referred to, 
quotes Justice Stephens, who speaks of the difficulties 
of the draftsman in using— 

language with that degree of precision which is essential 
‘te to draft Acts of Parliament, which, although they 
may be easy to understand, people continually try to mis- 
understand, and in which therefore it is not enough to 
attain to a degree of precision which a person reading in 
good faith can understand; but it is necessary to obtain, 
if possible, to a degree of precision which a person read- 
ing in bad faith cannot misunderstand. 

Sir Frederick Pollock in his essay on “Some De- 
fects of the Common Law” refers to this general sub- 
ject in discussing the qualities required for the draft- 
ing of laws. He says: 

The kind of skill required includes many elements. 

First comes power of expressing ideas clearly which is not 
so common as many people think. Familiarity with the 
appropriate technical terms is, of course, needful, and, be- 
sides this, there should be knowledge of the manner in 
which the language of statutes is looked upon by those 
who have to interpret it. There must yet be added the 
faculty of scientific imagination which can foresee the 
various consequences of a proposed enactment in its re- 
lations to the various persons and transactions affected by 
it. We shall offer no insult to the intelligence of mem- 
bers of Parliament in saying that most of them are with- 
out these special qualifications. 
If Pollock is right in saying that most members of 
Parliament are “without these special qualifications” 
we may be sure the same thing is true of our Legis- 
lative bodies in this country. We may be equally sure 
that these “special qualifications” are something to 
which every lawyer should give serious thought and 
study ; for his problems are much the same as those of 
the legislative draftsman. 

To accomplish his purpose of securing a “degree 
of precision which a person reading in bad faith cannot 
misunderstand,”—to use Justice Stephens’ phrase— 
the lawyer must be familiar with the strength, 
as well as the weakness, of the various parts 
of speech. They are the weapons in his arsenal and 
he must know how and when to use each of them. 
Just as each type of weapon—Artillery, Rifle, Air- 
plane, Machine-gun or Gas-shell—had its particular use 
in the Great War, and failed utterly if not properly 
used, so must the careful writer assemble and use, but 
especially often not use, the various parts of speech. 

If you give thought to the subject you will soon 
realize that the parts of speech may be classified ac- 
cording to the frequency with which they occur, and 
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furthermore, that this classification corresponds di- 
rectly with their usefulness and vigor as words. This 
classification which was well known to the school 
boys of Greece and Rome, but the essential value of 
which is either unknown or overlooked by most lawyers 
in their work, is as follows: 

Nouns. 

Verbs. 

Adjectives. 

Pronouns. 

Adverbs 

Articles, Prepositions, 

terjections. 
Professor Hill calls attention to the fact that a child 
in first beginning to talk uses only nouns and later 
verbs, adjectives and pronouns. We see the same thing 
in the language of the American Indians (as well as of 
other primitive peoples) which is almost entirely made 
up of nouns and verbs plus a few adjectives and inter- 
jections. To put the matter we are here concerned 
with in the ae of a simple rule we may say: For 
vigor and force of language use nouns and verbs; 
strive, as fully as the sense desired will permit, to keep 
toward the top of the list in using the parts of speech. 
Indeed, after all, it may be said in truth that there are 
only two fundamental parts of speech; the nouns rep- 
resenting things and verbs representing the action or 
whatever is happening to or because of the things. The 
other parts of speech are all used to point out some 
special meaning of the nouns or verbs, or to stand in 
their place. When the various parts of speech are thus 
analyzed they take on a new meaning and a new pur- 
pose for any one who writes, but particularly for the 
lawyer. For it becomes apparent that in drafting laws 
or legal documents, where the force and vigor of lan- 
guage is of first importance, nouns and verbs should 
predominate; and conversely adverbs, adjectives and 
the lesser forms of speech should be used sparingly. 
But a word of caution is necessary, for the reason 

that the strongest language is not always desired to 
express the precise meaning intended. One hears it 
sometimes said, for example, that “adverbs should 
never be used”; and with a grain of salt that rule is 
a good one. And yet, just as you may often tell 
well-dressed gentleman by the cravat he wears, so you 
may often tell a writer by his correct use of 
adverbs. The adverb, like the cravat, may be dis- 
pensed with; but in either the style will suffer. 
You will find few adverbs, for example, in the Federal 
Constitution, but you will find them there when they 
have a purpose. Section 1 of Article II gives the Oath 
of Office for the President, which provides in part: 

I do solemnly swear (or affirm) that I will 
faithfully execute the office of President of the 
United States. Ph 

Will any one say the oath would be the same if the 
two adverbs indicated were omitted? The truth is the 
adverb, like all other parts,of speech, has its proper 
use and sometimes its indispensible use. This dis- 
cussion about parts of speech is no doubt dry and cum- 
bersome and almost primitive, but it seems necessary 
because of the way lawyers offend in these matters. If 
it has suggested that lawyers may profitably consider 
these “little things” in their every day work its purpose 
will have been served 

Another important rule of rhetoric for lawyers 
is that requiring the use of short sentences wherever 
possible. If there is one fault of which lawyers are 
most guilty it is in the use of long, cumbersome and 
involved sentences. Here again a short analysis of 
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the philosophy of sentence-usage may be helpful. At 
the outset it should be remembered that the huma: 
mind, like the human body, can hold breath, so t 
speak, only for a limited time. The human mind has 
difficulty with sentences which contain more than thirty 
to forty words. Business experts place the limit in 
business correspondence at fifteen words to a sentenck 
—over that limit being considered objectionable. It i 
often necessary to use long sentences; but the lawye: 
should remember that the difficulty in the mind of the 
reader increases almost with the square of the number 
of words used. 

Back of this matter of sentence length lies a funda 
mental principle in human psychology. The 
is the natural unit of thought, words are the artificial 
units. Thought operates not by words but by ideas, 
that is by sentences. In reading, the eye picks up one 
word after another until the idea is conceived and 
born in the mind; then the mind forgets the separate 
words and only the idea remains. Or, to put the mat- 
ter another way, the words are the chaff out of which 
the mind must winnow and save the grain, which is 
the thought. As we read a page of print the thought 
passes into the memory in the form of an idea and not 
as a group of words. The proof of this latter statement 
lies in the fact that the mind will readily turn back into 
words the precise meaning of what has been read; but 
not into the same words unless they been labor- 
iously learned by heart. 

When considered 


sentence 


have 


from this point , view the 
reason for short sentences in the work of a lawyer 
becomes at once obvious. When he uses wi and in 
volved sentences the reader's mind is fully engaged in 
saving the grain from the chaff; it cannot concen 
trate on its main duty of assimilating and digesting the 
meaning conveyed. In a long sentence th 1e mind must 
carry the meaning of each separate word through to th 
end, and in the formidable sentences often found in 
statutes or pleadings, or even in law * view articles, 
that is physically impossible. The reader is forced to 
break the sentence up into fragments—to camp by the 
way, so to speak—while the mind catches up with the 
eye; or perhaps while it tries to catch uy and 
gives us the chase. Of course, such delay—and more 
particularly such failure—works disaster on the real 
meaning of the writer. 

Some of the sentences found in mos 
and even in Constitutions run to enormous length. At- 
tention has been called in the previous article to a 
sentence in Section 34 of Article IV of the Constitution 
of Illinois which contains 496 words; that is half a 
column in the average newspaper. There are plenty of 
sentences in the Constitution of Oklahoma, for ex- 
ample, or in that of New York, which run into the hun- 
dreds in numbers of words. It is not only in laws that 
this fault is committed by lawyers; the fault is fre- 
quently found in pleadings and documents of all kinds 
There is a passage from DeQuincy, describing the 
German view of a sentence, which is particularly ap 
plicable to the average lawyer. He says: 


lern statutes 


Every German regards a sentence in the light of a 
package, and a package not for the mail coach but for 
the wagon, into which his privilege is to crowd as much as 
he possibly can. Having formed a sentence therefore, he 
next proceeds to pack it, which is effected partly by un- 
wieldly tails and codicils, but chiefly by enormous paren- 
thetie involutions.® 

Most lawyers believe in packing a sentence in the same 
way ; only instead of making the package for the wagon 
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they believe in packing it for a freight car. There are 
many lawyers of whom it may be said as DeQuincy said 
of Kant: 

He was a great man, but he was as obtuse and deaf 
as an antediluvian boulder with regard to language and 
its capacities. He has sentences which have been measured 
by a carpenter, and some of them run to two-feet-eight by 
six inches. Now a sentence with that enormous span 1s 
fit only for the use of a megatherium or a pre-Adamite. 
Parts so remote as the beginning and the end of such a 
sentence can have » sensible relation to each other." 

rhe only comment DeQuincy’s statement seems to need 
is to say that a megatherium was a giant quadruped of 
the Pleistocene era, the hugest animal known to science. 

If now we consider the methods by which short 

sentences may be achieved it will be observed that there 
are two primary considerations. In the first place it 
usually happens that a large part of the words in a long 
sentence—certainly when it is first drafted—are un- 
necessary and may be omitted. Even a mind which 
operates in the most direct and concise manner will be 
able to revise and reconstruct sentences (as first writ- 
ten) and throw out much surplus timber in the way of 
words. An example of what may be accomplished in 
this regard is here cited from the work of the present 
Illinois Constitutional Convention. There is given be- 
low in the left-hand column, Section 5 of Article IX of 
the Illinois Constitution of 1870. The provision as 
revised by the Committee on Phraseology and Style of 
the present Convention and as now adopted by that 
Convention on second reading, appears on the right. 

The General Assembly Taxes levied for state 
shall have no power to re- purposes shall never be re- 
lease -or discharge any leased, discharged or com- 
county, city, township, t« wn muted. 
or district whatever, or the 
inhabitants or the property 
therein from their or its 
proportionate share ot 
taxes to be levied for state 
purposes, nor shall commu- 


tation for such taxes be au 

thorized in any form what 

soever. 
It is submitted these two provisions mean the same 
thing, having in mind the purpose of being comprehen- 
sive and drastic. The only difference is that one sen- 
tence uses 55 words to say what the other says in 12 
words. 

The experience of the Committee just mentioned 
has led it to the conclusion that at least forty per cent 
of the wording of the Illinois Constitution of 1870 was 
needless, and that the document might have been writ- 
ten in 14,000 words or less instead of the 21,000 words 
which it contains. The Federal Constitution has less 
than 7,000 words, including all 19 Amendments. There 
is no good reason why a state constitution should be 
three times as long like that of Illinois, or eight times 
as long as in the case of Oklahoma. But language 
which has stood for over half a century in a state con- 
stitution cannot be drastically revised along academic 
lines. That is a job which can only be done while the 
jocument is being written in the first instance. A body 
yf decisions gradually grows up construing the lan- 
guage used, and that is a fact which the draftsman 
must recognize with care. The argument, therefore, in 
favor of style in the first instance is twofold. The work 
should be well done for inherent reasons ; and also for 
the reason that if done badly the bad can hardly ever 
be cast out, but remains crystallized like the flaw in 
a piece of amber 

The second method of achieving short sentences is 
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by giving the matter attention in the first instance ; that 
is by prevision instead of the revision which we have 
just discussed. If a lawyer will set himself a dead-line, 
say of fifty words, he will find it is not difficult (except 
in tare instances) to express his thought within that 
limit. The fundamental cause of long and involved 
sentences is ill-digested thought. The person who uses 
them habitually is the kind of person who starts to 
speak or to write before his thought is fully developed 
in his own mind. The person who writes clear sen- 
tences is the person who hammers out his thought to a 
finished product in his own mind before passing it on 
to the reader. Long sentences are the un-finished prod- 
uct of a mind which operates along what may be called 
the “pig-iron” process. After his sentences have been 
cast into form by such a writer they must be melted up 
and recast by the reader before they can be used. Here 
again the writer meets a double handicap. In the 
first place his own thought is confused, and in the 
second place his meaning is likely to be lost or changed 
in the melting process. If the writer will carry on the 
“finishing process” in his own mind, or with a blue- 
pencil, he will save the reader a heavy burden and 
will probably save himself from being misunderstood. 

The long sentence quoted above is typical of what 
may be called the “Frontier” school of legislative draft- 
ing; a school that has flourished in this country for a 
century or more. It is only within the last few decades 
that Legislative Reference Bureaus and similar or- 
ganizations have been developed in the more progressive 
states and have wielded any considerable influence for 
better law-drafting. The basic thought of the old 
school has been that writing laws required no special 
fitness or skill; and that even a Constitution might 
properly be written by a group of lawyers and farmers 
and bankers without any expert advice. Indeed the 
point of view of the “professor” in drafting laws is still 
held in contempt, whether it be in questions of good 
English or grammar or even in the more expert mat- 
ters of draftsmanship. There was much to be said in 
favor of the old methods under the circumstances then 
prevailing. Just as our forefathers could get along 
quite well with log-houses and ox-teams and mud 
roads, so could they progress with equally crude 
methods of writing laws. But civic and political con- 
ditions have changed fully as much as the change which 
has come in industry and commerce and in the modes of 
living. With the political and social changes there has 
come a need of something better than the “Frontier” 
school of writing laws. 

Perhaps this criticism of how our laws have been 
written in the past may seem exaggerated. Let me 
cite a well known authority on the Art of Writing 
who has been much more severe. Richard Grant White 
says in his book on “Words and Their Uses” (p. 36) : 

We are suffering now and shall suffer more here- 

after, from an improper use of words in a very important 
point, to wit, the drafting of our laws. When the Con- 
stitution of the United States was framed the language 
of the instrument was considered with great care. Each 
paragraph, after having been discussed in committee and 
in full convention, and its purport clearly determined was 
submitted to the revision of a committee on style, and it 
was not adopted until it had received the sanction of that 
committee. Hence it is that there is hardly a passage in 
the whole Constitution the meaning of which can 

doubted; the disputes about the Constitution, being almost 
without exception, not as to what it provides, but as to the 


effect of its provisions. But as to most of the laws passed 
nowadays both in the State and in the National Legis- 
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latures, it would puzzle those who do not know the pur- 
their framers to discover it from their language. 
Some of the laws passed at the 
of Congress have little more coherence or con 
some of Mother Goose’s Rhymes 


pose of 
last two sessions 
sistency than 
The lawyer is largely ble for the language of 
our statutes, for it is generally a lawyer who writes 
the important ones. The quotation given above was 
written a half century ago, but the faults it describes still 
survive. In the 1921 Session Laws of Illinois, at p. 174 
you will find a provision affecting taxes in cities whicl 
has one sentence containing 571 words—a full page of 
the book. To give another illustration from the sam« 
source, you will find at page 409 an Act purporting to 
create the “Upper Apple Creek Drainage District.’ 
The Act has five long “Whereas” clauses covering two 
pages of print before Section 1 is reached which begins 
with the usual enacting clause. The use of “whereas’ 
clauses in statutes have been common it 
England a century or but in this country th 
usage is so rare as to be practically unheard of. But 
the main ground of ies in the fact that in States 
like Illinois, where the Constitution requires an enact 
ing clause (Section 11, Article IV), the enacting claus 
must precede the rest of the Act. The recitals referred 
to are obviously the result of a blunder on the part of 

ifting ; they are mere surplusage and 


seems to 


more ago, 


a novice in law dr: 
have no meaning whatever. 

Other instances of bad drafting abound in the 
Sessions Laws referred to, but Illinois is no worse in 
this regard than other states. You will find bad draft 
ing in a majority of the laws passed each year in every 
state in the Union. It is certainly still true, as was 
said by Richard Grant White two generations ago 

As a general rule, the higher the culture the simpler 

the style and the plainer the speech. But it is equally tru 
that for rudeness and positive coarseness in the use of la! 
guage, as well as for affectation and pretense, we must 
look to our public representatives and to the mem 
bers of our various legislative bodies. (id. 1:41) 
There has been improvement of course, but it seems 
high time for the lawyers of this country—who, after 
all, wield a predominating influence in the matter—to 
say that such things shall stop. It is the duty of the 
American lawyer to demand and insist that culture and 
art shall not any longer be ignored—nay, indeed 
scorned as in the past—in the drafting of our laws. 

This paper began by protesting that these matters 
of style and good use are of a subtle importance greater 
than they seem. It must end with the same protest 
That is an argument which still remains to be “‘sold”’ (as 
the advertising writers say) to the “practical” lawyer 
It isa lesson which must be constantly repeated to over 
come his lack of interest in matters. When 
Herbert Spencer writing his “Principles of 
Sociology” he considered the usage of Good English 
a matter of such fundamental importance from the 
point of view of human psychology that he incorporated 
‘The PI ilosophy of Style.’ 


these 
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in his book an essay on 
Spencer’s main thesis is that style is important because 
force and effect in language depend upon the “economy 
of the mental energy” of the reader. He analyzes the 
rules and maxims of rhetoric and composition in an 
effort to find some 
says: 


“general theory of expression” and 


On seeking for some clue to the law underlying these 
current maxims, we may see shadowed forth in many of 
them, the importance of economizing the reader’s or hear 
er’s attention. To so present ideas that they may be 
apprehended with the least ssible mental effort is the 
desideratum towards which most of the rules above quoted 
point. When we condemn 


writing that is wordy, or con- 


fused, or intricate—when we | 
blame that as fatiguing, we 
assume this desideratum as 
Regarding language as 
conveyance of thought, we may 
apparatus, the more simple and 
parts, the greater will be 
case, whatever force is absorbed 
ducted from the result. A reader 
moment but a limited amount of ment 
To recognize and interpret the sym! 
requires part of this power; to arr 
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greater force ol signs over words 

ing. “Leave the room,” he says is I 

to point to the door; to put the hing 
forcible than to whisper “Do not 

hand is better than “Com 
“hindrance to thought” appears in 
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more artificial method of the 
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written 
shows clearly that writing, after all 
method of communication ; and that t 
sults the writer must give attention 
mental principl which he lays d 
in some detail. The five principles v 
and the order of their importance 
“Saxon English words” rather than 
derivation ; the use of “specific, con 
than words of an abstract or generic 
words in sentences 
gether in a sentence of words and 
nearly related in thought; and the 
figures of speech (similes, metaphors 
“economy of attention.” In short, Sj 
great ability that the supposed 
expresswvene 
is superficial 
It is still true as a well-known 
words 
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Appellate Judges and Elections 


“The incumbent of a secular offi 
election has a staff of deputi s to wl 
the routine work of his office while he 
campaign, and if he secures a majorit 
at the primary for the office to whi 

The trial judge is inal 

appellate tribunal 


through. 
the judge rf the 
“The appe llate ju ge, however, 


chambers from month’s end to month’ 
any 


few if citizens save his associat 
vers who, during calendar time, appea 
before the court. For these judges, 

for that matter, for the judicial offic 
made a football of political activity 
should be made that will place the 
footing with regard t 


equitable 
Recorder, Feb. 16, 1922. 
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FORTY-FIFTH ANNUAL ASSOCIATION MEETING 


fentative Program Just Issued Promises Interesting and Instructive Sessions—Wide Choice 
of Routes to San Francisco and Return, with Opportunities for Sight-Seeing—Special 
Trains—Hotel Rates at San Francisco—Other Information 





S point to an unusually well at- 
meeting of the Associa- 

tion at San Francisco on August 9, 10 and 11. 
Assurances have been received that Mr. Elihu Root 
and other outstanding figures of the American bar 
will be present. The tentative program just is- 
sued by the committee in charge contains a num- 
ber of features of special interest. Vice-President 
Calvin Coolidge will be present and deliver an ad- 
Hon. Lord Shaw, of Dunfermline, will 
represent the bar of Great Britain and will deliver 
an address, while M. Henri Aubepin, a distin- 
guished barrister of Paris, will speak for the bar of 
the French Republic. Addresses by Gov. Allen of 
Kansas on “The Kansas Industrial Court,” and by 
Chief Justice Shaw of California on “Development 
of Water Law in the West,” will deal with subjects 
of vital interest. Two committee reports will prob- 
ably attract unusual attention: that of the Com- 
mittee on Law Enforcement, of which W. B. 
Swaney of Tennessee is chairman, and which has 
been holding hearings to get at the bottom of the 
crime situation; and that of the Committee on the 
Promotion of American Ideals, of which Martin J. 
Wade of Iowa is chairman, and which is expected 
to deal with practical propaganda to counteract 
the attempt to undermine American institutions 
through Bolshevik and other forms of un-American 
agitation. 

Frederick E. Wadhams, Treasurer and mem- 
ber of the Executive Committee of the American 
Bar Association, was in San Francisco early in 
April and spent a week with the local committee 
making arrangements for the meeting. The Asso- 
ciation will make its headquarters in the historic 
Palace Hotel. The National Conference of Com- 
missioners on Uniform State Laws will hold their 
meetings in Hotel St. Francis, on Union Square, 
while the sessions of the American Bar Associa- 
tion will be held in the Auditorium of the Native 
Sons of the Golden West, on the other side of the 
square in which the Hotel St. Francis is located. 
There will be a luncheon each day for the delegates 
at which prominent visitors will speak, as well as 
a luncheon for the visiting ladies. One of the 
delegate luncheons and the luncheon for the ladies 
will be given in the beautiful Fairmont Hotel which 
overlooks the bay and San Francisco’s seven hills. 
The annual banquet will take place in the handsome 
Palm Court of the Palace Hotel, and the ladies’ din- 
ner in the ball room. Other entertainment will be 
provided, including a motor trip around the city 
and a visit to Muir Woods. 

There is ample hotel accommodation within a 
very short distance of the meeting places and the 
rates are reasonable, the accommodations adequate 
and the service unexcelled. Restaurants are plentiful, 
excellent in appointments and service and the prices 
very moderate. Good rooms at excellent hotels are 
available at from $2.00 to $2.50 per day, single, and 


NDICATION 


tended successful 


dress. Rt. 


$3.00 to $3.50, double, without bath, and from $3.00 
to $5.00, single, and $4.00 to $7.00, double, with 
bath. 

California is bending every energy to make the 
approaching meeting a success. In every section of 
the state great interest is being taken and prepara- 
tions for a large attendance are being made. Ore- 
gon, Washington and Nevada are also interested, 
and a series of meetings is to be held in Oregon and 
Washington, including Vancouver, for the purpose 
of stimulating membership and attendance. 


Tentative Program 
Wednesday morning, August 9, at 10 o’clock. 


President Cordenio A. Severance of Minnesota 
will preside. 

Address of Welcome by William D. Stephens, 
Governor of California. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 

Nomination and election of members. 

\ddress by the President of the Association. 

Meeting of State delegations for nomination of 
General Council and Vice-President and Local Coun- 
cil for each State. 
Wednesday afternoon, August 9, at 2:30 o’clock. 

Address by Henry J. Allen, Governor of Kan- 
sas, on “The Kansas Industrial Court.” 

Address by Lucien Shaw, Chief Justice of Cali- 
fornia, on “Development of Water Law in the West.” 


Wednesday evening, August 9, at 8:00 o’clock. 
Address by Rt. Hon. Lord Shaw of Dunferm- 
line, representing the Bar of Great Britain. 
Address by M. Henry Aubepin of Paris, rep- 
resenting the Bar of France. 
Election of General Council. 


9:45 P. M. 
Thursday morning, August 10, at 9:00 o’clock. 
Motor trip about San Francisco and vicinity. 


Thursday afternoon, August 10, at 2:00 o’clock. 
Reports of Sections and Committees (Schedule 
to be later announced). 


Thursday evening, August 10, at 8:00 o’clock. 
Address by Calvin Coolidge, Vice-President of 
the United States. 
Report of Committee on Law Enforcément; 
W. B. Swaney of Tennessee, Chairman. 
Report of Committee on Promotion of Ameri- 
can Ideals; Martin J. Wade of Iowa, Chairman. 


Friday morning, August 11, at 10 o’clock. 
Reports of Sections and Committees (contin- 

ued). (Schedule to be later announced. ) 
Miscellaneous Business. 


President’s Reception. 


(Continued on next page.) 
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Friday evening, August 11, at 7 o’clock. 
Annual Dinner of Association 
Dinner to Ladies. 
Saturday, August 12, 
All day excursion as guests of California Bar; 
details to be later announced 


Meetings of Other Bodies 


The National Conference of Commissioners on 
Uniform State Laws will be held in San Francisco, 
California, from Wednesday, August 2nd, to Tues 
day, August 8th. 

The Conference of Bar Association Deleyates 
will be held at San Francisco, California, on Tues- 
day, August 8th. There will be three sessions of 
the Conference on that day. Program to be later 
announced. 


Headquarters and Hotels 

The Palace Hotel, San Francisco, has been se- 
lected as headquarters. A list of hotels and prices 
is printed in this issue of the Journal. Mr. Andrew 
J. Wood, 215 Holbrook Bldg., San Francisco, has 
charge of reservations for members and delegates. 
In writing to Mr. Wood, please state preference of 
hotel, time of arrival, period for which the rooms 
are desired, and how many persons will occupy 
each room. Members may make reservations di- 
rectly with hotel if they so desire. 


The Special Train to the San 
Francisco Meeting 


HIS train will leave Chicago over the Chicago 
ei & Northwestern Railroad on Sunday evening, 

July 30th, at 10:00 p. m., railroad time (11:00 
p. m. Daylight Saving Time). The train equipment 
will include all of the best features of the eastern 
limited trains. The cars will be all steel Pullman, 
and most of them will be compartment drawing 
room cars. The train will carry a lounge car with 
barber and bath, a full length observation car, and 
extra dining car capacity, so that there will be nm 
crowding at meals. The same dining cars will be 
carried all the way through. The train will also 
carry a ladies’ maid and a stenographer and will be 
supplied with news service, market reports and 
newspapers en route. 

The program given hereafter will be varied and 
elaborated after it is known how many will make 
the trip on the Special Train, and what their prefer- 
ences are regarding entertainment. The local Bar 
Associations at Colorado Springs and Salt Lake 
City will undoubtedly cooperate to make the sto: 
overs in those cities enjoyable. It is planned to 
have the dining cars available in the evening for 
card parties and the Committee is also endeavoring 
to provide other forms of entertainment on the train 
while en route. 

The train will arrive at Colorado Springs at 
7:00 A. M. (Mountain Time), the second morning 
after leaving Chicago, and will remain there until 
4:00 A. M. the following morning. The regular 
program of the day will be carried out by means of 
auto busses. Leaving Colorado Springs after break 













fast, the automobiles will make the drive to the 
summit of Pike’s Peak. On the way plenty of time 
will be given at all points of interest with a consid 
erable stop at the summit. After descending, 
luncheon will be had at Manitou, and a trip made 
through the Garden of the Gods and Canyon Drive 
to the Cave of the Winds. Ample time will be given 
for the trip through the Cave, and the busses will 
then drive through Manitou and Colorado Springs 
to the Seven Sisters’ Falls. Colorado Springs has 
two very fine hotels—the Antlers in the city, and 
the Broadmoor a few miles out, and it is planned to 
have dinner and a reception and dance in the eve 
ning at one of these hotels. From Seven Sisters’ 
Falls the busses will drive to the hotel selected. 

For those who prefer other entertainment, a 
half day drive to Cripple Creek and a visit to the 
mines there will be arranged. Good golf grounds 
are also available—the course at the Broadmoor 
being: especially interesting. All arrangements for 
any recreation can be made through the Committee. 

The train schedule from Colorado Springs is 
so arranged that it will reach the Royal Gorge at 
an hour when all may be up to enjoy the scenery. 
Special open air observation cars—small long flat 
cars with benches—will be attached to the rear, 
while going through the Gorge, so that all may 
have ample opportunity to view it. After leaving 
the Gorge the train during the day passes through 
the beautiful scenery of the Tennessee Pass, Eagle 
River Canyon and Canyon of the Grande by day 
light. A short stop will be arranged at Glenwood 
Springs. 

The train will arrive at Salt Lake City at 9:00 
o’clock the following morning (Thursday). In the 
morning an auto sight-seeing trip has been ar- 
ranged, which will terminate at noon at the famous 
Tabernacle, where a special organ recital will be 
given. After luncheon a trip has been arranged by 
rail to Saltair Beach on the Great Salt Lake, re- 
turning in time for dinner and entraining at 8:00 
P. M. 

The train will arrive at West Yellowstone at 
7:00 A. M. the following (Friday) morning. Break- 
fast will be had on the train and at about 8:00 
o’clock the party will leave in automobiles for a trip 
through the Park, which will terminate Sunday 
night. 

Those who have already made this trip 
through Yellowstone Park and do not care to do so 
again may agreeably spend the time at one of the 
many fishing camps. The mountain trout fishing 
is the finest in the country, and those who are de- 
sirous of taking this form of recreation rather than 
the trip through the Park can get full information 
by communicating with Mr. Howe, the Chairman 
of the Transportation Committee. 

The Yellowstone Park trip, as paid for, will in- 
clude automobile fare, meals from luncheon Friday 
to luncheon Sunday (inclusive), and hotel accom- 
modations, without private bath, for the two nights 
in the Park. An additional charge will be made to 
those desiring rooms with bath, and reservations 
can be arranged through the Committee after the 
train leaves Chicago. 

The party making the automobile trip through 
the Park will leave Yellowstone after breakfast and 
arrive at Old Faithful Inn in time for lunch. It is 
planned to spend the balance of the day in the 
Upper Geyser Basin, with dinner that night, and 
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breakfast the following morning at the Old Faith- 
ful Inn, leaving Old Faithful Inn at 8:00 A. M. on 
Saturday morning, and it is planned to arrive at the 
Canyon Hotel in time for lunch and to spend the 
afternoon and evening visiting points of interest in 
that vicinity. The party will spend Saturday night 
at the Old Canyon Hotel, leaving there Sunday 
morning after breakfast and going by way of Mt. 
Washburn, Dunraven Pass and Tower Falls will 
arrive at the Mammoth Hot Springs in time for 
lunch. After leaving Mammoth Hot Springs a stop 
will be made at the Norris Geyser Basin, and a 
drive through the Madison River Canyon. The 
party will reach Yellowstone in the early evening 
and dinner will be served in the dining cars on ar- 
rival. The train will leave West Yellowstone after 
all the automobiles are in and arrive at Ogden early 
the next morning 

On leaving Ogden the train will cross the mid- 
dle of Great Salt Lake over the famous Lucin Cut- 
Off—about thirty miles from shore to shore. About 
sundown it is planned to make a stop on the desert 
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to give an opportunity for a desert party and to 
view the sunset over the mountains. 

The party will bid good-bye to the train in 
Oakland at about 7:30 on Tuesday morning, and 
cross over to San Francisco by ferry, arriving in 
San Francisco at about 8:00, in ample time to get 
located in the hotels before the opening session of 
the Conference of the American Bar Association 
delegates. 

Reservations for space on the Special Train for 
the San Francisco meeting should be made immedi- 
ately in order that the Committee can get the nec- 
essary railroad equipment allotted to it. Special 
railroad equipment of the better type, such as com- 
partment cars, special observation cars and diners, 
is limited and is in great demand during the vaca- 
tion period. The number signifying their inten- 
tion of taking the train is so great that it is going 
to be necessary to run the train in two or more 
sections and for this purpose additional equipment 
is needed which the railroads will not allot until 
actual reservations are made. Communicate with 
the Committee, Thomas Francis Howe, Chairman, 
7 South Dearborn Street, Chicago, Il. 





RATES—SAN FRANCISCO HOTELS 
(European Plan) 





Single Double Extra Single Double Extra 
Hotel Without Without Person With With Person 
Argonaut . . .$1.50 $2.00 $1.00 $2.00 $3.00 $1.50 
Bellevue eee ere Se we pas eed 3.50—4.00 5.00-6.50 1.50 
Cartwright branche wcdbdcdatdesdiesitwinianwanee 2.50-3.00 3.00-4.00 1.00 
oS See eee ep a Ae 3.00 5.00 1.00 
Chancellor sal od Ra Srv eee a 3.00 4.00 1.00 
> Se ons 4.00 6.00—7.00 ey 
I Se rhc odd ade ee ade tc cab aie e 4 hedene 5.00—8.00 7.00—10.00 2.00 
Fielding wih ee — cies 2.50-3.00 3.00—4.00 ie 
Keystone . —_— vos 2.00 have 2.75 3.25 
Mame .... .. 2.00-2.50 3.00-3.50 1.00 3.00—5.00 4.90-6.00 1.00 
Palace ... bailed bade wee ie ee dal ieee 5.00—8.00 7.00-10.00 1.00 
PM god's 65s 0% . *.... 2.00-2.50 3.00—4.00 1.00 3.00—4.00 5.00—6.00 1.50 
St. Francis . 3.00—4.00 5.00-6.00 4.00—5.00 6.00—10.00 
Somerton ..« 1.50 2.00-2.50 veee 2.50—3.00 3.00—4.00 
Stewart .. . 2.00 3.50 none 3.50-—5.00 5.00-—7.00 bowe 
Sutter ... . 1.50 2.00 50 2.00 3.00 .50 
Turpin ... . 2.50 3.50 1.00 3.50 4.40 1.00 
Washington . 1.50 2.00 1.00 2.50-3.50 3.50-5.00 1.50 
Whitcomb . wenn 3.00—5.00 4.00—6.00 tebe" 
Wiltshire iil cis cava 3.00 4.00 1,00 
Note. The Wiltshire also offers a rate on the American plan of $4.25-$6.50; the Cecil of $6.00-$11.00. 
- a; . > Leave Sicamous ..........++4/ August 18 8:00 A.M 
Special Train for the Return from ee ee hee ne eee 
San FE rancisco Leave Lake Louise..... ... August 19 12:00 Noon 
Arrive Banff ....... ....++++.August 19 1:00 P.M. 
The Committee in charge of the special train Leave Banff .......... -..++.August 19 7:00 P.M. 
for the San Francisco Meeting has been requested Arrive Minneapolis ........ -August 21 2:15 P.M. 
by many of the members to endeavor to arrange a a gg is Ser ba see Pr ugust 21 7:00 P.M. 
special train for the return trip by way of Portland, 2s 904 on ugust 210 7:45 P.M. 
dontiie Victoria and the Conntian Partie Mall , Leave St. cbse ch tagvabnel August 22 7:45 P.M. 
Seattle, Victoria an 1e Canadian Pacific Railroad. Arrive Chicago ...........+00, August 23 8:45 A.M. 


For the purpose of ascertaining the members’ 
wishes, the following tentative itinerary is sug- 
gested: 

Leave San Francisco..... the evening of August 12 
Arrive Portland the morning of August 14 
Leave Portland ..the evening of August 14 


Arrive Seattl TT August 15, 7:00 A.M. 
RR I ass ok 6 duke August 15, 9:00 A.M. 
by boat, make an hour stop at Victoria after 
lunch and 
Arrive Vancou 7:00 P.M. 
Canadian Bar Association on August 16 


sciuastbandet August 17 8:00 A.M. 
ve Seek Ceeen .August 17 10:00 P.M. 


Leave Vancouver 
Arrive Sicam 


This itinerary will give a day’s automobile trip 
along the Columbia River Highway, one of the 
most scenic drives in the country, a boat trip from 
Seattle to Vancouver through the beautiful Puget 
Sound, and all of the canyon and mountain scen- 
ery of the Canadian Pacific from Vancouver to 
Banff during daylight hours, the train remaining at 
Sicamous for one night and Lake Louise for 
another. It will also give an afternoon and eve- 
ning, and the following day in the Twin Cities of 
Minneapolis and St. Paul, where interesting enter- 
tainment can be arranged for the party. 

(Continued on page 319) 
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Committee on Law Enforcement of Associatio1 
i* , . . . 

; Numerous [Experts Discuss Cause 


il \NY constructive suggestions were made by the 
witnesses invited to testify before the Com- 

mittee on Law Enforcement of the American 
Bar Association at the recent meeting held in Chicago, 
in the chambers of Judge Kavanagh of the Superior 
Court of Cook County, on April 10, 11 and 12. Seem- 
ingly, all important phases of the question of proper 
methods of dealing with criminals were touched on in 
the statements of the various experts. The importance 
of a better system of criminal records, the habitual 
criminal, the first offender, probation, parole and in- 
determinate sentence, defectives, grand and petty 
juries, prison treatment, punishment, deadly weapons, 
appeals, the effect of politics on criminal administration, 
criminal procedure, court organization, were the main 
subjects which engaged the attention of the committee. 
An unusual but valuable feature of the proceedings was 
the visit to the state penitentiary at Joliet, where cer- 
tain prisoners, selected for their intelligence and crim 
inal experience, were examined. Chairman W. B. 
Swaney, of Chattanooga, Tennessee, presided during 
the sessions, and the following other members of the 
Committee were present: Judge Marcus Kavanagh, of 
Chicago; Charles W. Farnham, St. Paul ; ex-Governor 
Charles S. Whitman, New York City; Wade H. Ellis, 
Washington, D. C. 

The gentlemen who appeared before the commit 
tee may be roughly divided into three classes. There 
were the theoretical criminologists; those actively en- 
gaged in the administration of justice; and those hav- 
ing to do with the care and custody of criminals. The 
first class represented men who were not actually in 
contact with the criminal himself. Edwin W. Sims, 
the first witness, partook of the character of two of 
these classes. As Chairman of the Chicago Crime 
Commission, it is his business to engage in t! 
ment of the law and also to determine the reasons 
which are at the bottom of the present crime situation, 
with a view to improving it. His constructive sugges- 
tions provided for a bureau of criminal record, in- 
crease of penalty in all cases where the person com 
mitting the crime is armed with a gun, making the use 
of an automobile in the commission of crime a separate 
offense and a cause for greater severity of punishment, 
for permanent incarceration of persons convicted of 
three or more crimes, repeal of statutes making jurors 
judges of the law, the withdrawal from trial judges 
of the power to admit to probation, and lastly, the 
passing of a law regulating the selection and impanel- 
ing of juries so that business men may not be fright- 
ened away by the prospect of such service. He com- 
plained of the present tendency to mollycoddle the 
prisoner and advised strict enforcement of the law 

Judge John W. O'Connor testified that, in his 
opinion, seventy-five per cent of the men haled into the 
criminal courts were there | 


ve enforce 


because of revolvers. He 


said that the pistol made robbery and burglary a com- 
mon, every-day business. He stated that the reason 
for the disparity in the number of homicides in this and 


in other countries could be found in the fact that in 
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1 Holds Meeting at Chicago at Which It Hears 
s Underlying Present Conditions 


and Advance Suggestions for Dealing with Them 


this country practically everyone who wished to obtain 
a revolver could do so, while the carrying of firearms 
among the people of those countries was almost un- 
known. He advocated a United States law prohibiting 
the transportation of firearms. 

Chief Justice Harry Olson, of the Chicago Mu- 
nicipal Court, advocated a scientific method of dealing 
with defectives as a means of forestalling the commis- 
sion of crime. He expressed his opinion that, with the 
exception of those ascribable to jealousy, practically all 
homicides were due to mental defectives. His idea 
was to examine and segregate those who were found 
thus mentally unsound and keep them confined during 
their lives. Dr. Hickson, head of the Psychopathic 
Laboratory of Chicago, expressed similar views. He 
said the way to stop crime was to make a law that will 
permit placing men, women and boys who are mentally 
deficient on a farm under proper safeguards. He 
pointed out the difficulty in detecting the start of in- 
sanity, but declared that when it is once determined the 
best interests of society would be subserved by such 
a course. 

Dr. Inches, Police Commissioner of Detroit, gave 
a history of the efforts to control crime in his own city 
He showed how, before these efforts at reform, Detroit 
was harried by crime and its people terrorized by crim- 
inals. After he was appointed Police Commissioner 
his first step was to eliminate politics from every branch 
of the department; then he went to work to enforce 
the laws without regard to persons. He says that in 
Detroit it is now practically certain that the criminal, if 
guilty, is destined to an extended term in prison. As 
a result, crooks are deserting the city of Detroit, and 
petty crooks from other cities steer clear of it. Crime 
has declined fifty per cent since certain innovations 
were adopted. 

Judge Gemmill, of the Municipal Court of Chi- 
cago, is one of the best posted criminologists in the 
country upon American and European statistics. He 
gave at first hand his own figures from direct com- 
munication with the different localities. It is interest 
ing to note that he found that, in proportion to popu 
lation, New York is the most law-abiding of the large 
cities of the country, while Chicago comes next. He 
contended from his figures that crime was on the 
decrease. He expressed the opinion that the wholesale 
rlease of 3,900 criminals from Joliet, Chester and Pon- 
tiac during 1917 and 1918, to permit them to do gov 
ernment work at the Rock Island Arsenal, and on 
other government properties, was responsible for much 
of the local crime immediately after the War. He 
developed a new aspect of the situation when he said 
that half of the automobiles stolen in Chicago were 
either stolen by the request of their owners or through 
the connivance of certain crooked insurance agents 
He held technicalities in the law to a large extent re- 
sponsible for the fact that Chicago is infested with 
cheap criminals. He favored the adoption of the Eng 
lish system of immediate appeal from a sentence of 














lower courts—a which permits a case on 
peal to be heard wit an hour after the lower court 
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| a method of probation be- 


re trial as much a ter trial. In cases where the 
endant is a first nder, he should never be allowed 
remain for any length of time in contact with con- 
d criminals. | favored the elimination of 
grand jury, em] ring magistrates to bind over 
trial, as in Wis and Michigan, and giving 
state the right to appeal. He upheld the parole and 


indeterminate sent 


Col. Henry Bart Chamberlin, Operating Di- 


tor of the Cl go Crime Commission, said con- 
lence in the courts t be restored. The citizen is 
ng his respect for them. He has little confidence 
the protection afforded him when he knows that, 
when criminals captured, the cases may drag 
years without ing seriously with their op- 
rations. He sur the situation in Chicago by 
ying that arrests { rime are increasing, burglary 
nd robbery complaints are fewer, indictments are 
‘re numerous, penalties are obtained in less than 
venty-five pet | cases, probation is abused, 
roles are granted t freely and the bonding system 
a farce 
Mr. Herbert |] , Secretary of the American 
dicature Society, spoke of the benefits in the way 
expediting justice achieved by the unified organiza- 
n of the criminal court in Detroit He also called 
ittention to a very important project of the American 
nstitute of Criminal Law and Criminology. This is 
he creation of a standard system of criminal data, 
hich means a syste! f records beginning with the 
police and including the courts, the prosecutor’s office 
nd the penal institutions. The plan looks to the adop- 
tion of such a system in all states. It is intended to 
et up a model set of forms and send them to the 
arious states for c1 ism and suggestion. The In- 
titute has received a promise of aid from the Carnegie 
nd Rockefeller Foundations for this work, and it 
oks forward to assistance from the commissioners on 
Iniform State Lav f the American Bar Association 
[he organization also expects to formulate plans for 
in ideal system of criminal surveys, calculated to 


fford light to 


indertaking. 


ities contemplating this 


Rev. John H. Williamson, Law Enforcer of the 
City of Chicago that the thing most needed was 
e arousing of pu sentiment to demand the enforce- 


rent of the law: that the situation in this country 


would never be changed until the public realized its 
responsibility and nded and saw to it that laws 
nd statutes were enforced. T. P. Hollowell, Warden 
»f the State Penitentiary of Iowa, spoke of the im- 


portance of reform the criminal in confine- 


ent He nte | that a certain amount of sym- 
ithy for the 1 I in order to gain his confidence, 
would largely infil e the convict’s future when he 
vas released. Hi sed the importance of the treat- 
ment of prisoners he penitentiary, both as to its 
effect on the publ tside and the man himself when 
released from cust 
Alfred Wiec!l ented the case for a State 
Police and illust | its advantages not only in the 
protection of country towns and farm communities, 
but also in effecting t upture of criminals from large 
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cities. He pointed out the decrease in crime in states 
where the State Police system had been adopted. The 
excellence of the training given each individual in the 
State police and the care taken in their selection made 
for moral responsibility. Dr. Alex S. Hershfield, of 
the Chicago Department of Health, advocated a school 
for vocational training for mental defectives, while 
adolescent. Col. Cyrus B. Adams, of the St. Charles 
School for Boys, spoke of the need for care in the 
mental examination of prisoners, the necessity for seg- 
regation of first offenders, and the responsiveness of 
the boys’ minds to proper environment. Judge Daniel 
Trude, of the Chicago Municipal Court, stressed the 
necessity for psychological investigation, pointed out 
the danger from mental defectives, and argued for the 
segregation of mental defectives. 

One of the most instructive witnesses who came 
before the committee was Dr. Weckman, assistant 
State Criminologist, who has made with his chief, Dr. 
Herman Adler, some of the most important investiga- 
tions ever made in this country. These gentlemen, 
expert psychologists, examined 1,500 of the prisoners 
in Joliet Penitentiary with the same tests that were 
applied to the soldiers in the draft. They compared 
these 1,500 prisoners with 1,500 northern white 
soldiers, and it was demonstrated that the intelligence 
of the two groups was practically the same. They also 
examined a number of colored prisoners and an equal 
number of negro soldiers from the northern states and 
found that the intelligence of the colored prisoner was 
greater than that of the northern colored soldier. They 
examined the intelligence of a number of foreign-born 
prisoners at Joliet and compared them with an equal 
number of foreign-born soldiers from Illinois, and 
found that the groups about equalled each other in in- 
telligence. 

These examinations parallel those made by Dr. 
Goring, the great English physician, who subjected 
1,500 prisoners in Portland Prison to the tests applied 
by Lombroso and then took the identical adopted tests 
by Lombroso and applied them to 1,500 undergradu- 
ates at Oxford, and found the measurements and tests 
made in Portland Prison and those made at Oxford 
about equalled each other. These measures by Dr. 
Goring are said to have destroyed the Lombroso theory. 
Twenty-five years ago the man who did not believe 
with Lombroso was considered behind the times. Since 
the examination by Dr. Goring, anyone who does be- 
lieve with Lombroso is considered behind the times. 

John L. Whitman, State Superintendent of 
Prisons of Illinois, arranged the interviews with the 
prisoners at Joliet. Mr. Whitman suggested that re- 
ward was as effective as punishment: that the prisoner 
should be permitted to work and to have for himself 
all that he earned above the cost of his maintenance. 
He superintended the bringing in and the questioning 
of the prisoners. Three questions were put to each. 
Before answering he was informed that his answers 
would have nothing to do with his own case, that he 
might testify or not as he pleased, and was asked only 
for his own good: 1. How can the law be better en- 
forced? 2. What is the reason for the present crime 
situation? 3. What would you suggest as a remedy? 
Those who testified did so willingly and their sugges- 
tions were of great value. It is remarkable that each 
emphasized the importance of keeping the first offender 
away from the hardened criminal. Several pointed out 
the danger to the criminal after he left prison from 
the acquaintances he had made in prison, and how they 






















































































would track him down when he tried to “go straight.” 
Each pointed out the difficulty of keeping straight after 
having once gone wrong. All complained of petty per- 
secution by the police and the great temptation lying 


Press Comment 


Jurors as Judges of the Law 
(Chicago Tribune) 

Of concrete proposals, Mr. Sims, head of the Chicago 
crime commission, made several that seem to us useful and 
at the same time obtainable. We cannot predict how much 
opposition would be met by his recommendation that the 
statutes making juries judges of the law in criminal cases 
be repealed. Undoubtedly it would meet a good deal, but 
not, we think, from those who have studied the practical 
workings of criminal administration and who are believers 
in our principles of social progress. : i 

We mean by this that in practice making juries the 
judges of the law results too often in reversing the Ameri- 
can principle that ours shall be a government of laws and 
not of men. It results too often in the substitution of pri- 
vate for public justice, of the vague or violent promptings 
of momentary sentiment, for the reasoned considerations 
which in the long run protect both the individual and so- 
ciety from the malefactor. r : 

“Our legal system is extremely considerate of the rights 
of the individual and has multiplied safeguards for his 
benefit to such an extent that the commission of crime has 
become a hazard which almost any one disposed to crime 
can afford to accept. The evasion of law is a most suc- 
cessful science in our country and the effect is everywhere 
apparent in the prevalence of law breaking. We do not 
think, therefore, that reposing the duty of judging the law 
in our elective judges is likely in the least to endanger the 
liberties of the individual. 


Letting Society Off at Last 
(Milwaukee, Wis., Sentinel) 

3ut the most noticeable feature of the symposium 
[of the witnesses at Joliet penitentiary] is that few of the 
convicts questioned went back to the old and easy alibi 
of blaming society for their having gone wrong. The 
eastern writer mentioned above is one of the few vehe- 
mently defending the thesis that crime is entirely the crea- 
ture of environment, and that its ebb and flow coincides 
with “hard times.” The assumption, of course, 1s an in- 
sult to the great majority of poorer people who remain 
honest despite temporary bad luck and the temptations ot 
environment. As usual, it is a very small minority which 
tries to find an excuse for its own moral weakness in what 
they are pleased to call social injustice If every person 
who ever had to struggle with hard luck—and whose life 
has been entirely free from such struggles—seized upon 
that fact as an excuse for breaking the laws, the criminals 
would outnumber the law abiding element by ten to one 
and we might as well write the closing chapter of civiliza- 
tion. 


Must Be Attacked at Source 
(Atlanta, Ga., Constitution) 

The report and recommendations of this investigating 
committee will be awaited with interest by all who have 
the public welfare at heart, and especially by those who 
believe that the way to curb the so-called “crime wave 1s 
to attack it at its source and deal constructively with its 
fundamental causes. 


Might Try It and See 
(Philadelphia, Penn., Inquirer) 

Members of the American Bar Association at Chicago 
have been considering various methods for the reduction 
of crime in this country, and from the reports which have 
been made it is evident that legal minds differ quite as 
much as lay ones in the consideration of this important 
subject. One member believes that a revival of the whip- 
ping post would have a wholesome effect upon thugs and 
bandits. Heretofore this has been employed as a deter- 
rent for wifebeaters, but it has had good results, and who 
shall say that it would not make an impression on brutal 
criminals? The professional crook is usually a coward 
and has a real fear of physical punishment. The man who 
can murder an innocent and inoffensive citizen in cold 
blood might very easily shrink from a flogging. If flog- 
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in wait for the man without money who desires 
pleasure. 

Various other witnesses testified. The next meet- 
ing will be held in New York City in June 


gings will prevent murders there is no good reason why 
we should not make them part of the punishment due to 
crime, 


“The Kid’s” Philosophy 
(Chicago Herald-Examiner) 

Joseph Weil, once “The Yellow Kid,” was the most 
notorious confidence man of his day. Now he is in Joliet. 
Recently, to the law-enforcement committee of the Ameri- 
can Bar Association, he said: “I never succeeded in 
swindling anybody who was not looking for a chance to 
swindle me or somebody else.” 

Probably true. Embezzlers, forgers, burglars, holdup 
men, are different, but the confidence man merely capital- 
izes the desire of many a man to get somethi 
ing from somebody else. 

It is the same instinct that fills the country with stock 
gamblers, that has reduced the noble sports of b xing and 
horse racing to the level of indecencies, that has smirched 
baseball and will ruin football if it is not checked—the 
desire to get something for nothing, that makes one sort 
of crime too easy for words. 

If the victims were the only sufferers! But they pass 
on to the innocent the misery they create, and stir there- 
fore, instead of comic laughter, tears. 


New Legislation Not the Remedy 
(Springfield, Ill., Journal) 

New legislation will not divorce the criminal from his 
political backer, nor separate the lawless from the admin- 
istration of public affairs. New legislation will not remove 
the policeman from the influence of a strong political 
boss, whose word overrides the call of duty. 

Nor will new legislation inspire the private citizen 

with greater zeal for law obedience and observance. The 
greatest problem in law enforcement today, the biggest 
obstacle in the enforcement of the law is the anarchistic 
attitude of the average man in the street, who contends 
that he may elect which laws he will observe and which 
he will neglect. 
_ This spirit of nullification pervades all walks of life 
Every man, every corporation, every interest, makes its 
own selection among the statutes and proceeds to obey 
or nullify as its personal inclination or interest dictates. 
In this is the secret of that law defiance that bears fruit in 
the crimes of violence against person and property. 


ng for noth- 





Weeding Out Criminal Influences 
(Kansas City Star) 

It wouldn’t do much good to begin now on tlte fellows 
inside the walls at Joliet, Lansing, Leavenworth, Atlanta, 
Sing Sing or anywhere else. But it isn’t too late to begin 
an inquiry about the boys and girls now in the midst of an 
environment from which nothing good can be expected by 
any reasonable person. Where the homes of these are 
beyond redemption there still is recourse. There is enough 
open air in America for all the people, including the chil- 
dren who now haven't enough of it; there is space for play- 
grounds, for swimming pools, for recreation centers under 
proper supervision. There are schools and churches, wel- 
fare agencies and institutions for the juvenile delinquent 
and unfortunate. It is possible to weed out the influences 
that come to dominate a youngster, even against his liking 
ind help lead him finally to crime. 


Abolish Crime Schools 
(Asheville, N. C., Citizen) 

We kick at paying the teachers of our children fair 
salaries, but without a murmur we feed, shelter and clothe 
professors in crime. We protect the people from con- 
tagious diseases, but we abet and finance the moral ruin 
of those who could be trained into efficient citizenship. 
[hat is to say, we make of our reformatories and prisons, 
here in North Carolina, not corrective institutions but 
crime schools. We imprison the first offenders among the 





hardened criminals. Thus we close the only door that 
leads to a reduction of crime throughout the State. This 
is no theory. It is facts testified to by the hardened 


offenders themselves. It is truth set forth by the Law 


Enforcement Committee of the American Bar Association 
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By Epcar Bronson ToLMAN 


Constitutional Law — Suffrage — Nineteenth 
Amendment 


A private citizen may not institute a suit in the Fed- 
eral courts to determine whether an amendment to the 
constitution, about to be adopted, will be valid. 

Fairchild v. Hughes, No. 148 Adv. Ops. 260. 

The facts in the case sufficiently appear in the fol- 
lowing excerpts from the opinion of the Court deliv- 
ered by Mr. Justice Brandeis: 

_ Plaintiff's alleged interest in the question sub- 
mitted is not such as to afford a basis for this pro- 
ceeding. It is frankly a proceeding to have the 
Nineteenth Amendment declared void. In form it is 
a bill in equity; but it is not a case within the mean- 


ing of Section 2 of Article III of the Constitution 
which confers judicial power on the federal courts, 
for no claim of plaintiff is “brought before the 
court(s) for determination by such regular proceed- 
ings as are established by law or custom for the pro- 


tection or enforcement of rights, or the prevention, 
redress, or punishment of wrongs.” See In re Pacific 
Railway Commission, 32 Fed. 241, 255, quoted in Musk- 
rat v. United States, 209 U. S. 346, 357. The alleged 
wrongful act of the Secretary of State, said to be 
threatening, is the issuing of a proclamation which 
plaintiff asserts will be vain but will mislead election 
officers. The alleged wrongful act of the Attorney 
General said to be threatening, is the enforcement, as 
against election officers, of the penalties to be im- 
posed by a contemplated act of Congress which 
plaintiff asserts would be unconstitutional. But 
plaintiff is not an elective officer; and the State of 
New York, of which he is a citizen, had previously 
amended its own constitution so as to grant the suf- 
frage to women and had ratified this Amendment. 
Plaintiff has only the right, possessed by every citizen, 
to require that the Government be administered ac- 
cording to law and that the public moneys be not 
wasted. Obviously this general right does not entitle 
a private citizen to institute in the federal courts a 
suit to secure by indirection a determination whether 
a statute if passed, or a constitutional amendment 
about to be adopted, will be valid. 

The decree of the Court of Appeals of the District 
of Columbia affirming that of the Supreme Court of 
the District was affirmed. Messrs. William L. Mar- 
burv and Thomas F. Cadwallader argued the case for 
the appellant and Solicitor General Beck for the ap- 
pellees. 


Eminent Domain—(a) Limitations on Right of 
Review 
A statute which makes the decision of an administra- 
tive board conclusive as to the amount of damage sus- 
tained, and limits judicial review to questions of jurisdic- 
tion, fraud and wilful misconduct, is valid. 


Crane Admx. v. Hahln, No. 107, Adv. Ops. 251. 


Writ of error to Appellate Division, State of N. 
Y. Affirmed 

Twenty-three years ago the City of New York 
began the construction of an elevated viaduct on 155th 





street. The owner of property fronting upon the front 
of the street improved, instituted suit to recover dam- 
ages. After many vicissitudes (Sauer v. New York, 
206 U. S. 536 and People v. Ormond, 221 N. Y. 283) 
the Court of Appeals of New York held that the own- 
er’s administratrix was entitled to recover and that the 
Board of Assessors of New York City had jurisdic- 
tion to make an award. The board awarded a sub- 
stantial sum as compensation. Meanwhile the Greater 
New York Charter was amended, the essential change 
being a provision that the confirmation of such an 
award by the Board of Revision of Assessments, 
should be final and conclusive with respect to the 
amount of damages sustained. 

Said Board of Revision of Assessments confirmed 
the award of the Board of Assessors and the admin- 
istratrix applied for and obtained from the Supreme 
Court of New York a writ of certiorari to review the 
award of the Board of Assessors and the confirmation 
thereof by the Board of Revision of Assessments on 
the ground that the statute making the award of the 
3oard of Revision final was repugnant to the Constitu- 
tion of the United States. The Supreme Court and the 
Appellate Division sustained this contention but the 
Court of Appeals reversed the decision of the lower 
state courts. 

The Administratrix contended in the Supreme 
Court of the United States, as she had through all the 
state courts, that the modification of the remedy avail- 
able to her intestate when the viaduct was completed 
and his right of action became complete offends against 
the Federal Constitution (1) as impairing the obliga- 
tion of a contract, (2) as denying due process of law, 
and (3) as denying equal protection of the laws. 

Mr. Justice Clarke delivered the opinion of the 
Court. Taking up seriatim the points above enumer- 
ated, the learned Justice, as to the first point said: 


While, under the holdings in Crane v. Ormond, 
221 N. Y. 283, and Ettor v. City of Tacoma, 228 U. S. 
148, the decedent. of the plaintiff in error had a vested 
property right to compensation after the completion 
of the viaduct, very clearly this was not a contract 
right in a constitutional sense. 

It has long been settled by decisions of this court 
that the word “contracts” in Section 10 of Article I 
of the Constitution is used in its sual or popular 
sense as signifying an agreement of two or more 
minds, upon sufficient consideration, to do or not to 
do certain acts. “Mutual assent” (express or implied) 
“to its terms is of its very essence.” (Citing Cases.) 

The Court of Appeals held that at common law 
the intestate of the plaintiff in error did not have 
any right of action for the damage done to his prop- 
erty (Sauer v. City of New York, 180 N. Y. 27), and 
this court affirnved that judgment in 206 U. S. 536, 
supra. In the later case, 221 N. Y. 283, supra, by 
treating the construction of the viaduct as a change 
of grade of the street, a statute (not noticed in the 
earlier decision) was made applicable and from it was 






















































































— esemerscse 








282 AMERICAN Bar ASSOCIATION JOURNAL 


derived the right to recover asserted in this case. The 
origin of the right is thus wholly statutory, an act 
of grace by the legislature, as if “consulting the 
interests of morality,” so that there is nothing in the 
nature of a contract in it and therefore there is 
nothing in the case for the contract impairment clause 
of the Constitution to operate upon. The first con- 
tention of the plaintiff in error cannot be sustained. 


As to the second point, the learned Justice said: 


The statement of the case shows that, stripped of 
non-essentials, the second contention of the plaintiff 
in error, is that the cutting down by the amendment 
of 1918 of her remedy from a general review in the 
State Supreme Court to a review limited to “ques- 
tions of jurisdiction, fraud and wilful misconduct on 
the part of officials composing the board” deprived 
her of her property without due process of law. 

In determining whether or not due process of 
law has been denied regard must always be had to 
the character of the proceeding involved for the pur- 
pose of determining what the practice at common 
law was and what the practice in this country has 
been in like cases... 

The right of the plaintiff in error to damages 
having been established . . . there remained only the 
problem of determining the amount of the award... 
and the reference of such a question, especially in 
eminent domain proceedings, to a commission, or 
board, or sheriff's jury, or other non-judicial trib- 
unal, was so common in England and in this country 
prior to the adoption of the Federal Constitution 
that it has been held repeatedly that it is a form of 
procedure within the power of the State to provide, 
and that when opportunity to be heard is given it 
satisfies the requirements of due process of law, espe- 
cially when, as in this case, a right of review in the 
courts is given. (Citing cases.) 

No one has a vested right in any given mode of 
procedure ... and so long as a substantial and efficient 
remedy remains or is provided due process of law is 
not denied by a legislative change 

The Court of Appeals declares that the theory of 
the amendment is well understood to be “the policy 
that the greater good is sometimes secured by making 
certain classes of decisions final and ending litigation, 
even though in a particular case the individual is pre- 
vented by review from correcting some error which 
has injured him.” 

It may not be an undiluted evil to the real parties 
in interest to this litigation, which has been pending 
in various forms for nearly thirty years, to have it 
brought to an end and to have the large award al- 
lowed in 1918 divided among them. 

Plainly this second claim of the plaintiff in error 
must be denied. 

As to the third point, the learned Justice said: 

The final contention is that the amendment, of 
1918 to the Act denies to the plaintiff in error the equal 
protection of the laws. 

It is argued, far from confidently, that this inva- 
sion of constitutional right arises from the fact that 
the Board of Revision of Assessments, having final 
jurisdiction over the amount of the damages suffered 
by the intestate of the plaintiff in error, is composed 
of three city officials, appointed by the mayor, with 
power to pass on claims against it and that this 
denies to her an impartial tribunal. This membership 
of the Board had existed since 1901. 

The disposition of this contention by the Court 
of Appeals is quite sufficient, saying: 

“The officials who heard her claim were not dis- 
qualified because selected by the city. Her claim was 
not against the city but if allowed was collected by 
assessment. Officials acting really as an auditing 
board are not condemned because they have been 
selected by the municipality or other division against 
which the claim is made. If it were otherwise a great 
many bodies passing in a judicial capacity on claims 
from the Board of Claims down, would be disquali- 
fied.” 


Mr. John M. Harrington argued the case for the 
administratrix and Mr. Charles J. Nehrbas for the 
Board of Revision of Assessment of the City of New 


York. 


Eminent Domain (b) Effect of Repeals 


The repeal of a state statute authorizing condemna- 
tion will defeat prior condemnations not carried to final 
judgment before the repeal. 

W.U. Tel Co. v. L.& N. R. Co., No. 259, Adv 
Ops. 300. 

The telegraph company filed a proceeding in a 
District Court, to condemn so much of the right of 
way of the railroad as it was then occupying under a 
contract about to expire. A state statute expressly 
authorized such action. After verdict, new trial, sec- 
ond verdict, appeal and reversal, the state statute was 
repealed. Thereupon the railroad moved to dismiss 
the proceedings, and the telegraph company contended 
that the repeal did not affect pending suits, that if so 
construed, it was unconstitutional. The District Court 
denied the motion, the Court of Appeals reversed the 
order and remanded the cause, holding that the repeal- 
ing act was constitutional and effective as to pending 
cases ; the District Court then dismissed the suit and on 
appeal, the Supreme Court affirmed. 

Mr. Justice McKenna delivered the opinion of 
the Court. After holding that the repeal of the statute 
without reservation as to pending cases, did not save 
them from its purview, the learned Justice said: 


} 


The contention that if the repealing act be con 
strued to apply to the pending litigation it is an 
terference by the legislature with judicial proceedi: 
and, therefore, void under the Constitution 
State, challenges to particular attention. It is sus- 
tained, the Company asserts, by the decisions of the 
State. 

The principle relied upon was first expressed in 
Gaines v. Gaines, Ex. & Heirs, 9 Ben Monroe, 295, 
301. We quote from a marginal note, using it as the 
expression of the principle of the case, as follows: 
“The Legislature have no power where a controversy 
is pending between individuals growing out of their 
respective rights to so act as to cast off the rights of 
one of the parties and his remedy likewise tas’. 
expressed in another case as follows: “If the legisla- 
ture, during the pendency of litigation, were to pass 
an act having retroactive effect in favor of one of the 
litigants, it would be invasion by one independent de- 
partment of the government of another, and therefore, 
unconstitutional,” Marion County v. Louisville & 
Nashville R. R. Co. 91 Ky. 388; Thwealt, etc., v. Bank 
of Hopkinsville, 81 Ky. 1. In another case it is suc- 
cinctly said that “legislation pending suit cannot affect 
rights which existed before suit and upon which suit 
was brought.” Turner v. Town of Pewee Valley, 100 
Ky. 288. : 

We have considered the cases and their incidents 
It is not necessary to review them. There is a marked 
distinction between them and the case at bar. They 
all concerned the litigation of private rights and rela- 
tions, and legislation which attempted to change those 
rights and relations by changing the conditions upon 
which they depended. The legislation in the case at 
bar has different purpose. It is directed to that which 
is conceived to concern the public interest; an exertion 
of power in the public interest of which the companies 
are the instruments or agents. It is not, therefore, 
within the principle of the cases cited against it. And 
as we have seen, no rights had so far vested in the 
Telegraph Company as to preclude a change of policy 
or legislation which affected it. 

Our conclusion, therefore, is that as the State 
could have withheld the power from telegraph com- 
panies to condemn the right of way of railroad com- 
panies, the State could withdraw the power before its 
exercise, and it could not be exercised before the con- 
ditions of condemnation were established and adjudi- 
cated, and this not preliminarily or dependently, but 
in final and unreviewable determination. To this situ- 
ation the condemnation in the present case had not 
attained. The grant of power to the Telegraph Com- 
pany, - A ned was subject to legislative control, and 
the Act of March 14, 1916, was not an “interference 

































REVIEW OF 


> RECENT SUPREME Cou RT DECISIONS 





283 








the Legislatures t ] idicial proceedings in court” 

1 does not offend the V or XIV Amendment. 

Messrs. Alexander Pope Humphrey and Rush 
aggart argued the case for the telegraph company 


dN Mr. Helm Bruce for the 
Contracts—Consideration—Moral 
Obligation 


railroad 
Government 


The Power of Congress extends to the payment of 
a claim based upon considerations of right and justice. 


United States v. | k, Exr., No. 80, Adv. Op. 221. 


Eames and Young, architects, made the plans for 
ind supervised ap erection of a customs house at San 
Francisco. The was long delayed and the cost 


contractor and to the architects) greatly in- 
San Francisco earthquake and fire. 
the Secretary of the Treasurer to 


to the 
reased by the 
Congress autl 


i rized 


make good to the contractor his loss thus occasioned, 
ot to exceed $250,000. A committee appointed by the 
Secretary of the Treasury ascertained the increased 


cost of the work to be $100,907.66 and this sum was 


paid to the contracto1 


The architects whose contract provided for the 
payment to them of 5% of the cost of the work 
brought suit in the court of claims for 5% of the 
umount of the additional allowance to the contractor. 


That court allowed the claim in full and the govern- 


ent appealed \ firmed. 
The Cuter Justice delivered the opinion of the 
Court and after stating the facts, said: 
The Government contends that the amount 
awarded to the contractor under the act was a mere 
gratuity and can not be properly treated as a part of 


the cost of const t1o1 We 
view. It seems to us that this was alteration of the 
contract in response equitable considerations. It 
was a change fron t pric es to a cost plus nothing 
contract. It was not a mere lump sum gift. It was 


can not agree to this 


the result of inspe a examination as directed 
by Congress, and an award by actual estimates. It 
. as the result of a change in the contract terms made 
by the principal in whose name and for whose benefit 
the ames was entered into, and acquiesced in by 
the contractor 

It is not helpful to point out that the United 
States need not hat varied the terms of the main 


ynsideration moved to it in the 
could not have recov- 


contract, or that 
change, or that the contractor 


ered anything add nal in a suit without the legisla- 
tion. There was the moral consideration which prop- 
erly induced the recognition of an honorable obliga- 
tion and turned an unenforcable equity into a binding 
and effective provisior 


The learned Chief Justice ey hed the instant 
case from Frisbee v. U. S. 157 U. S. 166 and other 
cases holding that ‘ Aik the form of its 
bounty (e. g. pensions) may impose conditions and 
limitations on its acquisition and enjoyment by bene- 


ficiaries which it uld > use and en- 


ongress in 


not impose on the 


joyment of a vested right, and said: 


An authorit helpful in the present case is 
that of the Unit States v. Realty Company, 163 
U. S. 427. The question there was the validity of an 
appropriation by Congress of money to reimburse 
sugar planters wl n the faith of a sugar bounty 
provided by statute (Field v. Clark, 143 U. S. 649, 
694), had planted a crop and were subjected to heavy 
loss by repeal of the statute The Government ob- 
jected that the sugar bounty was unconstitutional and 
that Congress < Id not pay such a bounty either by 
prior appropriat r by reimbursement. This Court 


found it unnecessary to decide 


the power of 


whether a sugar bounty 
but assuming its 
its purely legal as- 





Congress: 


though in 


was beyo 
invalidity held tl 


pect, an invalid | ild not be made the basis of a 








legal claim 
the Government of 
nature,” 
the United States, 


the planter had acquired a claim against 

“an equitable, moral or honorary 

that Congress had power to pay the debts of 

that the Nation, speaking broadly, 
owed a “debt” to an individual when his claim grew 
out of right and justice; when, in other words, it was 
based upon considerations of a moral or merely honor- 
ary nature, and that the power of Congress extended 
to the payment of such a debt. The claim of the con- 
tractor in this case was more concrete than that of 
the sugar planter and was equitably recognized by 
Congress as part of the cost of the building to be paid 
by the Government. 

The architects had just as great an equity in this 
matter as the contractor. The delays and rise in the 
prices affected their expenses proportionately, When, 
therefore, the contractor has received more for the 
work, it is just that the architects receive a percentage 
on what has thus been recognized by the Government 
as a “debt” to the contractor for his work, and the 
words of the contract are inclusive enough to permit 
this to be done. 

Assistant Attorney General Lovett argued the case 
for the government and Mr. William R. Harr for the 
architects. 


Interstate Commerce Commission—Suits 
Against 

A state may bring suit to set aside or suspend an order 
of the Interstate Commerce Commission only in the Dis- 
trict Court, and the United States is a necessary party 
defendant. 

North Dakota v. 

199. 

The State of North Dakota filed an original bill 
in equity in the Supreme Court against certain railway 
companies to prevent them from applying an order of 
the Interstate Commerce Commission until that court 
could review the decision on which the order was made. 
The bill was dismissed for want of jurisdiction. 

Mr. Justice Hoimes delivered the opinion of the 
court. Declining to decide whether or not the state on 
behalf of its citizens and because of property interests 
of the state could maintain such a suit, the learned 
Justice said: 

The Argument that we shall consider is that the suit 
is one to set aside or suspend the order of the Commis- 
sion; that therefore, by foi of the Judicial Code, the 
United States must be made a party, and that the United 


States has consented to be sued only in the district court, 
where such suits are required to be brought. 


In answer to the argument that the sections of the 
Judicial Code referred to relate to the establishment 
of the commerce court, and are repeated in terms by the 
act abolishing that court, he said: 


A provision that all suits of a certain sort shall 
be brought in the commerce court is only modified, not re- 
pealed, by the abolition of the court and the transfer of 
its jurisdiction to the district courts. 

On the controlling question the learned Justice 


said: 


C.& N.W. Ry. et al. Adv. Ops. 


The main contention of the state is that if, in the 
opinion of the court, it has a substantial right that is 
infringed by what the defendants are doing, Congress 
neither can take that right away nor prevent the state 
from proceeding in this court for suck remedy as law 
or equity may afford. Sut if these premises were 
granted, it would not follow that the bill should be 
maintained. It is a proceeding in equity in which the 
requirements of complete justice and of public policy 
must be taken into account. When they are consid- 
ered it seems to us pretty clear that the state should 
be remitted to the remedy offered by the statutes,—a 
suit in the district court in which the United States is 
made a party. 
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The bill was therefore dismissed. Mr. Karl Knox 
Gartner argued the case for the State of North Dakota 
and Mr. Charles W. Bunn for the railroads. 


Jurisdiction—(a) Substituted Service 


A decree of a state court is not res judicata, as against 
a non-resident defendant, served by publication, where the 
res was not within the jurisdiction of the state court. 


Bank of Jasper v. First National Bank of Rome, 
Georgia, No. 76 Adv. Ops. 254. 

The Georgia bank sued the Bank of Jasper in the 
District Court for the Southern District of Florida, on 
five certificates of deposit made by the latter bank. 
The defendant pleaded in bar as res judicata, decrees 
of the Circuit Court of Hamilton County, Florida, 
entered in suits in which the Georgia bank had been 
named as one of the respondents, declaring the cer- 
tificates of deposit void. The Georgia bank replied 
that the decrees were in personam, that it was a non- 
resident of Florida and had appeared specially to move 
to quash the substituted service by publication and that 
the decrees, as to it, were of no legal effect. 

The District Court sustained the plea of res judi- 
cata, this judgment was reserved by the Circuit Court 
of Appeals, Fifth Circuit, the Supreme Court granted 
a writ of certiorari and affirmed the last mentioned 
decree. 

This case was one of four similar cases argued 
and decided together. The facts are too involved for 
discussion here. In addition to what has already been 
said, it is only necessary to an understanding of the 
decision to mention that the Georgia Bank, appearing 
specially at all times in the Florida court for the sole 
and only purpose of moving to quash the service, ap- 
pealed to the Supreme Court of that state, when the 
order of the lower court was affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. On the question of the effect of the appeal the 
learned Justice said: 

The contention that the decrees constitute per- 
sonal judgments against the First National Bank rests 
upon the assertion that under the law of Florida an 
appeal operates necessarily as a general appearance, 
although the appeal is taken solely from an inter- 
locutory order asserting jurisdiction, and, although in 
taking it, the appellant declares in terms that his 
appearance is special, and solely for the purpose 
of the appeal. It may be assumed that if such 
were the settled law of Florida, it would be accepted 
by this Court as controlling. York v. Texas, 137 U. S. 
15. But our attention has not been called to any 
Florida statute or rule of court or decision which so 
declares. There is confessedly no statute or rule of 
court to that effect; and none of the cases relied upon 
support the proposition that such is the common law 
of Florida. ° , 

It certainly may not be assumed that the Legisla- 
ture intended that exercise of the right conferred 
should operate as a general appearance and thus ren- 
der moot a consideration of the ruling alone sought 
to be reviewed. Moreover, in none of the cases from 
the Supreme Court of Florida relied upon was it shown 
that the appearance on appeal was in terms special 
and limited to the review of the question of jurisdic- 
tion. 

As to the question whether jurisdiction of the 
Florida Court over the non-resident defendant could 
be sustained as ancillary to a jurisdiction in rem, the 
learned Justice said: 

The contention that the proceeds of the discounts 
of the notes constitute a res within the State, of which 
the certificates of deposit were merely evidence, rests 
upon a misapprehension. No specific fund was ever 

set apart by the Jasper bank. Its discounts resulted in 





general credits by the bank to the makers of the notes. 
These credits were applied in making payment for 
their stock. The payment was made by transferring 
to the credit of the American Company the amount 
which stood to the credit of the makers of the notes. 
The credits—called deposits—so transferred became 
an indebtedness of the Jasper bank to the American 
Company. That indebtedness, if it had rested in open 
account, would have been property of the creditor 
within the State of Florida. In an appropriate pro- 
ceeding it might have been reached to satisfy a claim 
against its owner. But the suits in the state court 
were not proceedings of that character. In them the 
complainant asserted that, by reason of the fraud al- 
leged, the Jasper bank was indebted not to any of its 
correspondents, but to the complainant. Moreover, 
there was no indebtedness on open account to any of 
the Georgia corporations; for this account had been 
closed by giving certificates of deposit; and these 
had been transferred to the First National Bank. Such 
certificates are merely promissory notes of the Jasper 
bank, payable like unsecured notes of individuals, out 
of general assets. Like other notes they are nego- 
tiable and are payable only upon surrender of the in- 
strument properly endorsed. There is not even an 
allegation either that the transfer to the First National 
Bank had been made after maturity of the certificates 
or that the endorsee took them with notice of the 
fraud. 

As neither the certificates of deposit nor the 
holder thereof were within the State of Florida, its 
courts could not—in the absence of consent—acquire 
jurisdiction to determine the liability of maker to 
holder. 

The case was argued by Mr. F. P. Fleming for the 
Bank of Jasper and by Messrs. W. E. Kay and Henry 
C. Clark for the Rome, Georgia, bank. 


Jurisdiction—(b) In Rem—What Constitutes 


Promissory notes secured by mortgage on land in 
Mississippi, part of an estate pending probate there, al- 
though physically located in New York, do not constitute 
a res within that state authorizing substituted service on 
a non-resident claimant in a proceeding under sec. 57 of 
the Judicial Code to remove a cloud. 

Crichton v. Wingfield, No. 312 Adv. Ops. 280. 

Mrs. Crichton, a resident of New York, who had 
been appointed executrix of the estate of her mother 
and father by order of the court vested with probate 
jurisdiction in Mississippi, brought with her to New 
York certain notes secured by mortgage on land in 
Mississippi, bequeathed to her by her parents’ will. 
Mrs. Wingfield, her father’s sister, a resident of Mis- 
sissippi, claimed one of said notes by a written assign- 
ment. 

Mrs. Crichton filed a bill in the District Court of 
the United States, Southern District of New York, to 
set aside her aunt’s claim on the notes as a cloud on the 
title, and under sec. 57, Judicial Code, obtained an 
order for substituted service and served a copy of said 
order on Mrs. Wingfield in Mississippi. She there- 
upon appeared specially and moved to quash the serv- 
ice. This motion the District Court allowed and dis- 
missed the bill. On appeal to the Supreme Court this 
judgment was affirmed. 

Mr. Justice Day delivered the opinion of the 
Court. In regard to the purpose of section 57 the 
learned Justice said: 

The purpose of this section is to authorize service 
of process in suits to remove clouds upon title, liens, 
and incumbrances, upon property within the district 
by bringing in adverse claimants who cannot be 
reached by the ordinary methods of personal service 
The language used is primarily applicable to titles to 
realty. It is true that the statute also embraces per- 
sonal property. U sed in this connection, person a prop- 
erty undoubtedly refers to such as is lawfully local- 
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ized within the district, 
and thus made 


and there held and enjoyed, 

bject to the court’s jurisdiction to 
clear its title from clouds and liens, notwithstanding 
personal service within the district cannot be obtained 
upon those setting up adverse interests. It is the pres- 
ence of property real or personal within the district 
which confers the limited jurisdiction conferred in 
§ 57 upon the District Court. Chase v. Wetzlar, 225 
u. owe. 

Reviewing the cases cited by appellant in support 
of the jurisdiction, holding that corporate stock might 
be ascribed as having locus in the state of its organi- 
zation, so as to bring in non-resident owners (177 U. 
S. 1), and that notes might be given a locus for taxa- 
tion purposes in the state where they happened to be, 
though the owner was domiciled elsewhere (233 U. S. 
434; 250 U. S. 376) the learned Justice said: 

In this cause the appellant derives her title, as 
she sets forth in her bill, from the bequests made to 
her by her father and mother which, subject to the 
settlement of the would give her title to the 
notes in controversy. Upon her petition she was ap- 
pointed executrix of the wills. Upon her representa- 
tion as to residence of decedents she obtained letters 
testamentary in each of the estates. The decree of 
probate declared the personal property to be within 
the jurisdiction of the Mississippi court. A statute of 
the State forbade its removal beyond the borders of 
the State. These estates at the time the bill was filed 
remained open and unsettled. Under such circum- 
stances it would be doing violence to the purpose and 
provisions of Section 57 to hold that the mere physical 
presence of the notes in New York, complainant hav- 
ing seen fit to take them there, made them personal 
property of that localized character lawfully within 
the Southern District of New York which would 
justify foreign service upon a non-resident and bring 


estates, 


him or her to the local jurisdiction to contest title to 
the notes. 
While the District Court put its decision upon 


we are of opinion that it rightly 
yr foreign service was not made out, 
setting aside the service, and dis- 


different grounds, 
held that a case f 
and did not err in 
missing the bill 
The case was argued for appellant by John W. 
Cutrer and Thomas B. Felder, and by Louis Marshall 
and James Marshall for appellee. 
Local Improvements—Special Assessments— 
Removability 


A proceeding in a state court to assess damages and 
benefits may be removed to a Federal court. 

Commissioners of Road District v. St. L. S. W. 
Ry. Co., No. 141, Adv. Ops. 231. 

The railway company, a Missouri corporation, 
having been assessed upon its lands in Arkansas 
$49,706 for benefits from a proposed road improve- 
ment, filed in due time its petition for removal to the 
District Court, Eastern District of Arkansas. That 
court denied a motion to remand, tried the controversy 
between the commissioners and the railway, and re- 
duced the assessment to $10,485.48, and certified its 
judgment to the County Court. On error the judg- 
ment was affirmed by the Circuit Court of Appeals, 
Eighth Circuit, and on certiorari the Supreme Court 
also affirmed. 

The Curer Justice delivered the opinion of the 
Court. Stating that the removal proceedings were 
regular and timely if the proceeding was a suit at com- 
mon law in a state court, the learned Chief Justice 
reviewed the relevant provisions of the state statute, 
and the course of the proceedings, and said: 

This review shows that the proceedings for the 
making of this road improvement are in the main leg- 
islative and ad istrative. There is, however, one 


admin 
step in them that fulfills the definition of a judicial 








inquiry if made by a court. That is the determination 
of the issue between the Road District on the one part 
and the land owners on the other, as to the respective 
benefits which the improvement confers on their lands, 
and the damages they each suffer from rights of way 
taken and other injury. 

The distinction between a proceeding which is the 
exercise of legislative power and of administrative 
character and a judicial suit is not always clear. An 
administrative proceeding transferred to a court usu- 
ally becomes judicial, although not necessarily so. 


The learned Chief Justice cited many cases and 
quoted from the opinion of Mr. Justice Field in Boom 
Co. v. Patterson, 98 U. S. 403, as follows: 


“But notwithstanding the right is one that apper- 
tains to sovereignty, when the sovereign power at- 
taches conditions to its exercise, the inquiry whether 
the conditions have been observed is a proper matter 
for judicial cognizance. If that inquiry takes the form 
of a proceeding before the courts between parties, the 
owners of the land on one side, and the company seek- 
ing the appropriation, on the other,—there is a con- 
troversy which is subject to the ordinary incidents of 
a civil suit, and its determination derogates in no re- 
spect from the sovereignty of the state,” 


and, continuing, said: 


This principle has been extended by this Court 
to benefits set off against damages in Pacific Removal 
Cases, 115 U. S. 1, 18. 

This Court held that the proceeding before the 
Mayor and common council was only a preliminary 
inquisition, but that the distinct and separable issues 
in the state circuit court between the City and the 
private owner as to the value of his property taken for 
the street, and the amount of benefit his remaining 
property received from the improvements, constituted 
“a suit” which might be removed to the Federal court, 
even though their determination might delay the state 
court proceedings. The case rules the one before us 
so far as the character of the controversy is con- 
cerned. We have the same issues here and they are 
just as separable from benefits and damages of the 
other owners. 

Examining the provisions of the Constitution and 
statute of the State as to the powers of the County 
Court in such matters, and the power of order of that 
court made after removal, the learned Chief Justice 
said: é 
When we find, however, that the proceeding be- 
fore it has all the elements of a judicial controversy 
(Gaines v. Fuentes, 92 U. S. 10, 20), to wit, adversary 
parties and an issue in which the claim of one of the 
parties against the other capable of pecuniary estima- 
tion, is stated and answered in some form of pleading, 
and is to be determined, we must conclude that this 
constitutional court is functioning as such. 


In answer to the contention that the state Supreme 
court had held otherwise and that such a decision is 
binding on the Federal courts, he said: 


The question of removal under the federal statute 
is one for the consideration of the federal court. It 
is not concluded. by the view of a state court as to 
what is a suit within the statute. (Citing cases.) 
While the decision of the state court as to the nature 
of a proceeding under state statutes sought to be re- 
moved is, of course, very persuasive, it is not con- 
trolling because involved in the application of a fed- 
eral statute and the exercise of a federal constitu- 
tional right. The issue as to removal is akin to the 
question, which sometimes arises in enforcing the inhi- 
bition against state laws impairing the obligation of a 
contract, whether there is a contract under state law. 
This Court decides that for itself. (Citing cases.) 


The opinion of the state Supreme Court in the 
case relied upon to defeat the right of removal (143 
Ark. 261) contained the following language: 


“It will be observed that the power conferred by 
our statute upon the county court is not to determine 
whether there should be any assessment but to equalize 
and adjust the assessment that has been made by the 
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Commissioners. There is nothing in the nature of an 
adversary proceeding, inter partes, in the assessment 
made by the Commissioners and equalized and ad- 
justed by the county court under the authority of the 
statute.” 


which met with the following reply: 
Our examination of the question leads us to a 
different conclusion. The book of assessments made 
by the assessors, as already noted, is presented by the 


Commissioners of the District as an independent body, 

representing a fully equipped municipal corporation, 

capable of contracting and of suing and being sued, to 

the County Court. They are plaintiffs and petitioners, 

asking the court to give them a judgment confirming 

the assessments. The court’s record in this case shows 
them present in person and by tinsel praying con 
hirmation, 

The proceedi: g i aid to be only equalization but 
we have already seen that each lot is to be separately 
considered as to | 1 damages, on appeal. If 
so, why not on removal? We conclude that the pro- 
ceeding is adversary and inter partes. 

Two federal decisions had been relied upon by the 
State Supreme Court in their opinion above referred 
to. One of them, Upshur v. Rich, 135 U. S. 467, was 
quickly distinguished and disposed of on the ground 
that it was an administrative proceeding involving only 
the equalization of a general tax. The other case, In 
re City of Chicago, 64 Fed. R. 879, was an assessment 
case pure and simple, and it could not be distinguished. 
It was said to have been “criticised and its authority 
shaken” and while not expressly overruled, counsel who 
rely on and cite it hereafter will be under necessity of 
fortifying its authority by a differentiation of the 
statute of the two states. 

The volume of special assessment litigation in IIli- 
nois is so great, that a door may have been opened to a 
vast addition to the duties of the Federal courts, par- 
ticularly in Chicago. 

Mr. Henry Moore, Jr., argued the case for the 
\ssessment Commissioners and Messrs. J. R. Turney 
and Daniel Upthegrove for the Railway Company. 
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Postmaster General—Fraud Order—Freedom— 
of Speech 


The decision of the head of an executive department 
of the government on a question committed to him by 
law cannot be reviewed by the courts unless there is no 
substantial evidence to support it, and unless it is so pal- 
pably wrong as to be arbitrary. 

Leach v. Carlile, No. 105, Adv. Ops. 249. 

Leach, doing business as the “Organo Products 
Co.,” filed in the District Court, Northern District of 
Illinois, his bill for an injunction to restrain the Post 
master at Chicago from enforcing against him a “fraud 
order” issued against Nim by the Postmaster General 
The District Court denied the injunction, and dis- 
missed the bill, the Circuit Court of Appeals, Seventh 
Circuit, affirmed its decree and on appeal to the Su 
preme Court, the decree of that Court was affirmed. 

Mr. Justice Clarke delivered the opinion of the 
Court, and said: 

In argument it is contended that the question de- 
cided by the Postmaster General was that the sub- 
stance which the appellant was selling did not produce 
the results claimed for it, that this, on the record, was 
a matter of opinion as to which there was conflict of 
evidence, and that therefore the case is within the 
scope of American School of Magnetic Healing v. 
McAnnulty, 187 U, S. 94. Without considering whether 
such a state of facts would bring the case within the 
decision cited, it is sufficient to say that the question 
really decided by the lower courts was, not that the 
substance which appellant was selling was entirely 
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worthless as a medicine, as to which there was some 
conflict in the evidence, but that it was so far from 
being the panacea which he was advertising it through 


the mails to be, that by so advertising it | was 
petrating a fraud upon the public. Tl! was a ques- 
tion of fact which the statutes cited committed to the 
decision of the Postmaster General, and t appli 
able, settled rule of the law is that the con: nofa 
head of an executive department on su a question 
when committed to him by law, will not be reviewe 
by the courts where it is fairly arrived at and has su 
stantial evidence to support it, so that it « yt st 
be said to be palpably wrong and therefore arbitrar 
(Citing cases.) 

An examination of the record full stifies the 


conclusion of the Circuit Court of Appeals that it n 
only fails to show that the Postmaster General had 1 
warrant of law for his order but that, on the contrary 
it shows there was abundant ground for it The de- 
cree of the Circuit Court of Appeals must be affirme 





Mr. Justice Holmes delivered a dissenting opinio1 
in which Mr. Justice Brandeis concurred. The learne 
Justice said: 


he statute under which fraud orders are issu 


by the Postmaster General has been decided or said 
to be valid so many times that it may be too late to 
expect a contrary decision. But there are « sidera- 
tions against it that seem to me never to have be: 
fully weighed and that I think it my duty to state 
The transmission of letters by any general means 
other than the post office is forbidden by t Criminal 
Code, Secs. 183-185. Therefore, if these prohibitions 
are valid, this form of communication with people at 
a distance is through the post office alon at not 
withstanding all modern inventions lette: still are 
the principal means of speech with those v are not 
before our face. I do not suppose that ar e would 
say that the freedom of written speech is less pro 
tected by the First Amendment than tl lor 
spoken words. ... We have not before us any que 
tion as to how far Congress may go for the safet 
of the nation. The question is only whether it may 
make possible irreparable wrongs and the ruin of a 
business in the hope of preventing some cases of a 
private wrong that generally is accomplished without 
the aid of the mail. Usually private sw ling does 
not depend upon the post office. If the execution of 


this law does not abridge freedom of s 
quite see what could be said to do so 


The decisions thus far have gone larg f not 
wholly on the ground that if the Government chos¢ 
to offer a means of transportation which it was not 


bound to offer it could choose what it would trans- 
port; which is well enough when neither law nor the 
habit that the Government's action has generated has 


made that means the only one. But when habit and 
law combine to exclude every other it seems to n 

that the First Amendment in terms forbids such con- 
trol of the post as was exercised hers I think it 
abridged freedom of speech on the part of the sende 
of the letters and that the appellant had such an in- 
terest in the exercise of their right that he could 
avail himself of it in this case. Buchanan v. Warley 


245 U. S. 60. 

Mr. Lee D. Mathias argued the case for Leach 
and Solicitor General Beck, Assistant Attorney Gen 
eral Crim and Mr. Harry S. Ridgely for th 
ment. 
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Practice —Review of Interlocutory Decrees 

An interlocutory decree may be reviewed at any time 
prior to entering of final decree, by a bill in the nature of 
a bill of review. 

Simmons Company v. Grier Br No 
Adv. Ops. 268. 





Certiorari to review a decree of Circuit Court ot 
Appeals, Third Circuit, dismissing a bill to review a 


decree of District Court, Western District, Pennsy] 
vania. Reversed. Baldwin, patentee, and Simmons 
Company, sole licensee of a patent for an improvement 
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on acetylene lamps, filed bill for infringement of the 
patent and to enjoin unfair competition by Grier Bros. 
Company. 

The District Court awarded a permanent injunc- 


tion on both grounds with an interlocutory decree for 
an accounting. On appeal the Circuit Court of Ap- 
peals affirmed the decree as to unfair competition but 
reversed it as to the infringement, holding the patent 
invalid. Pursuant to the mandate, the District Court 
perpetually enjoined further unfair competition, 


ordered an accounting as to the damages suffered 
thereby, and dismissed the bill as to the infringement. 
While the accounting before a master was still pro- 
ceeding, the Circuit Court of Appeals, Second Circuit, 
in a suit brought by the same parties against another 
infringer, held the same patent valid and infringed. 
This decree was affirmed by the Supreme Court, 245 
U. S. 198. 

Promptly thereafter the plaintiffs herein petitioned 
the District Court for leave to file a bill of review 
against the decree dismissing said bill as to the in- 
fringement is application was refused in the first 
instance, without prejudice to an application to the 
Circuit Court of Appeals, Third Circuit, on the ground 
that the decree sought to be reviewed had been entered 
pursuant to the mandate of that court. On application 
to that court leave was given to plaintiffs to apply to 
this District Court and that court was authorized to 
take action thereon. The District Court allowed the 
bill to be filed and on hearing held the patent valid and 
infringed, and vacated its prior decree so far as it 
held the patent invalid. This decree the Circuit Court 
of Appeals reversed, declaring that the anomalous 
position of the plaintiffs was due to their own fault, 
that knowing of the pendency of the appeal in the New 
York case they did not ask to have the entry of the 
decree herein pended, but drafted and had entered 
plained of and after the decision sus- 
taining the patent by the Court of Appeals, Second 
Circuit, and the allowance of the certiorari by the 
Supreme Court allowed the term to end without mov- 
ing to vacate suspend the decree here sought to be 
reviewed. The reversal, however, was placed upon the 
ground that 





the decree cot 


a change in the authoritative rule of law, resulting 
from a decision by this court announced subsequent to 
the former d ee, neither demonstrates an “error of 
law apparent” upon the face of that decree nor con- 
stitutes new matter im pats justifying a review; 


and that ther re the bill of review could not be main- 


tained. 
Mr. Justice Pitney delivered the opinion of the 
Court. On the main question the learned Justice said: 
The decree . . . although following a “final hear- 
ing,” was not a final decree. It granted to plaintiffs 
a permanent injunction upon both grounds, but an 
accounting was necessary to bring the suit to a con- 
clusion up the merits. An appeal taken to the Cir- 
cuit Court of Appeals followed by the decision 
of that court reversing in part and affirming in part, 
did not result in a decree more final than the one 
reviewed. The prayer for relief based upon infringe- 
ment of patent and that based upon unfair competition 
in trade were but parts of a single suit in equity. The 


decree entered 


court, did 1 


pursuant to the decision of the appellate 
bring the suit to a conclusion for either 





purpose As to unfair competition, it evidenced a 
quasi-definitive decision in plaintiffs’ favor, but an 
inquiry before a master still was necessary before final 
decree could pass; an inquiry not formal or ministerial 
but judicial, in order to ascertain the amount of the 
damages t e awarded. As to the claim of patent 


infringement, the decree evidenced a quasi-definitive 
decision adverse to plaintiffs, which, if nothing oc- 
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curred to prevent, would in due course be carried into 
the final decree.: But it did not constitute a separa- 
tion of the cause, nor dismiss defendant from the juris- 
diction for any purpose; necessarily this decision 
remained in abeyance until the cause should be ripe 
for final decree; there was nothing to take the cas« 
out of the ordinary rule that there can be but one final 
decree in a suit in equity. 

Regarding, therefore, the decree of January 5, 
1916, as an interlocutory, not a final one, there is 
neither technical nor substantial ground for applying 
to it the rules pertaining to a bill of review, and the 
bill herein called such is to be treated as essentially 
a petition for rehearing. By the 69th Equity Rule 
(226 U. S. 669) such a petition is in order at the term 
of the entry of the final decree; and, of course, if an 
interlocutory decree be involved, a rehearing may be 
sought at any time before final decree, provided due 
diligence be employed and a revision be otherwise 
consonant with equity. 

Referring to the homoletic of the Circuit Court 
of Appeals, as to the cause of the unhappy plight of 
the plaintiffs (for the decison did not go to the extent 
of holding that their failure to act was sufficient to 
bar them from maintaining the bill of review) the 
learned Justice said: 

We cannot assent to the view of the court below 
that plaintiffs may be regarded as consenting to the 
decree of January 5, 1916; they simply accepted an 
adverse decision as to a part of their suit, not open to 
further appeal at their instance, and proceeded in the 
orderly mode to pursue their suit as to the rest 
They were not guilty of laches for omitting at that 
stage to make application to this court for allowance 
of a writ of certiorari. That mode of review is not 
a right of the party, but lies in this court’s discretion; 
peradventure the very fact that a final decree had not 
yet been entered might have been deemed a sufficient 
ground for refusing the writ. 

The final conclusion of the Court was expresse 
as follows: 

Our decision in Abercrombie & Fitch Co. v. Bald 
win, 245 U. S. 198, must be taken as not only demon- 
strating that the Circuit Court of Appeals erred in its 
disposition of this case upon the first appeal (219 Fed. 
Rep. 735), but that the error, even thought not 
amounting to “error apparent,” within the meaning ot 
Lord Bacon’s first ordinance, afforded ample ground 
for setting matters right upon a rehearing before final 
decree, as was in effect done by the District Court 
No sufficient ground is shown for the reversal of its 
latest decree. 

The decree of the Circuit Court of Appeals was 
reversed and that of the District Court affirmed and 
the cause remanded for further proceedings in con- 
formity with the opinion. : a 

The case was argued by James Q. Rice for the 
Simmons Co. and by Messrs. David A. Reed and C. P. 
Byrnes for the Grier Bros. Co. 





Unusual Turn to Disbarment Proceeding 


An unusual incident recently occurred at Boston 
when an attorney, against whom disbarment proceed- 
ings had been brought by the Boston Bar Association, 
walked out of the Supreme Court room declaring that 
he could not be given an unprejudiced hearing by that 
tribunal. The defendant in the proceedings was Daniel 
H. Coakley, who recently attained notoriety in con- 
nection with the proceedings which the Attorney- 
General of Massachusetts instituted for the removal of 
Nathan A. Tufts from the office of District Attorney 
of the Northern District of that state because of im- 
proper official conduct. Mr. Coakley asked the court 
to await proposed legislation which, if enacted, would 
permit the transfer of the disbarment proceedings from 
the Supreme Court to the Superior Court. On its re- 
fusal to do so, he withdrew. 
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GOMPERS AND THE LANDIS AWARD 

The daily press attributes to Mr. Sam 
uel Gompers some extraordinary statements 
in regard to the attitude of labor toward the 
Landis award. 

It will be remembered that Judge Lan- 
dis was requested by the Chicago Building 
Contractors’ Association, the Associated 
Builders of Chicago and the Chicago Build- 
ing Trades Council to arbitrate the contro- 
versies between employer and employee in 
the building industries. 

The outstanding feature of the Landis 
award was the condemnation of certain shop 
rules. For example one of the trades had a 
rule that there should be only one helper to 
three journeymen. The effect of this rule 
was that one of the three journeymen should 
do a helper’s work at journeymen’s wages. 
Another rule provided that the material used 
and installed by skilled laborers should not 
be carried from the street to the building 
by the profane hands of common laborers, 
but should be handled exclusively by skilled 
laborers. This made the building contractor 
pay the wages of a skilled mechanic for com- 
mon labor. Judge Landis declared that 


these rules were illegal, and that they lim- 


ited the amount of work which the skilled 
laborers could do, and consequently in- 
creased the labor cost of building. He de- 
clared that employers could afford to pay a 
higher rate per hour if these practices were 
discontinued. He accordingly fixed two 
schedules of wages—a higher rate where 
these illegal and costly rules were discon- 
tinued and a lower rate where these rules 
were continued in force. 

A majority of the unions accepted the 
award and abrogated the obnoxious rules, 
but some of those who had agreed to the 
arbitration and to the selection of Judge 









Landis as arbitrator, repudiated their agree- 
ment and declined to abrogate the rules or 
to accept the wage scale so fixed. 

In these circumstances the employers 
gave notice that they would establish an 
“open shop” in those trades which continued 
to oppose the award, and after a reasonable 
delay and the failure of all negotiations, this 
notice was put into effect. There was no 
attempt to establish an open shop or in an) 
way to take hostile action towards any of 
the unions which were complying with the 
award. 

At this juncture Mr. Gompers came to 
Chicago to look into the situation. After 
an investigation he is reported to have said 
that Judge Landis “had the judicial trend of 
mind and that any one with the judicial trend 
of mind, if given one inch of jurisdiction, 
will assume a mile;” that “the mistake the 
building trades made was to agree to the 
selection of any judge of any court as an 
arbitrator.” 

What a curious definition is that which 
Mr. Gompers implies of the “judicial trend 
of mind.” It would be most interesting to 
have a statement of his line of reasoning. 
He must mean by the words which he uses, 
something very different from the meaning 
which they connote to the lawyer. If his- 
tory demonstrates any one thing to a cer- 
tainty it is that judges are prone to be strict 
constructionists as regards jurisdiction. 
There is no social agency of slower growth 
than the judicial institution. Its whole ten- 
dency has been to deny jurisdiction where 
it was not clearly granted. The existence 
of a doubt as to the right of a judge to pro- 
ceed beyond the ancient boundaries, has al- 
most universally been equivalent to a com- 
mand not to pass. 

Mr. Gompers is quoted as having said 
before the Lockwood legislative committee 
in opposition to a proposal to cloak the 
courts with jurisdiction over controversies 
between employer and labor, “You can’t and 
won’t fix the status of labor by law. You 
want to take labor back to the conditions of 
300 years ago.” He repeatedly avowed that 
he “would not entrust the courts with juris- 
diction over inter or intra-union controver- 
sies, or over disputes between unions and 
employers.” 

It is a serious matter when a man oc- 
cupying the high position of Mr. Gompers, the 
leader of the saner and more intelligent ele- 
ments of organized labor, the declared oppo- 
nent of Bolshevism, urges against the sub- 























mission of any controversy between employer 
and employees to any judge of any court. 

The invention and evolution of the judi- 
cial institution has put an end to individual 
warfare, but the proposal that the courts be 
given power to adjudicate industrial dis- 
putes and thus put an end to industrial war- 
fare brings the impassioned protest that this 
proposal seeks to take labor back three cen- 
turies. 

There was no method 300 years ago by 
which industrial disputes could be submitted 
to the decision of the courts. Neither the 
employer nor the employee could be heard in 
any court to demand judgment on their con- 
troversies according to right and justice. The 
proposal which now is attracting so much 
attention in Kansas, New York and elsewhere, 
is a proposal that both the employer and the 
employee shall have an equal right to resort 
to some appropriate judicial or quasi-judicial 
body for a judgment as to where the justice 
of the controversy lies. How can this be called 
a proposal to take labor back to the condition 
it occupied 300 years ago? Does it not give 
to labor a remedy which is more powerful, 
more effective and one which will cost in- 
finitely less than industrial warfare? 

The problem is, of course, one of great 
complexity and difficulty and may be hard to 
work out. Indeed we may admit that perhaps 
it cannot work out and that there may be no 
substitute for warfare in industrial disputes, 
but one charged with the responsibility of 
great leadership should not refuse to aid in the 
effort to find a way for the substitution of 
justice for force 

LEGISLATIVE INTENT 

There have been many rules laid down 
for the construction of statutes which in- 
volve the determination of the intent of the 
makers of the law. 

What is the interpreter to do when the 
legislature intended “to hit it if it was 
a deer and miss it if it was a calf”? 

Congress has put this sort of a ques- 
tion up to the judicial department, in the 
provisions of the Transportation Act. Con- 
gress did not say that the rates established by 
the decisions of the Labor Board should be 
the rates which the railroads must pay and 
which the employee had the right to receive. 
No penalties were provided and no means of 
compulsion supplied. This significant omis- 
sion was followed by the emphatic and re- 
peated mention of publicity and the implication 
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of the force of public opinion as a means of 
accomplishment. 

It looks as if Congress wanted to make 
the decisions of the Labor Board enforceable 
by the courts but lacked the courage to say 
so in plain words. In such case can the courts 
interpret the act according to an intent which 
Congress entertained but did not express? On 
the other hand Congress may have been un- 
able to agree on the question of the method of 
enforcement of these decisions, whether by 
judicial process, or by the power of public 
opinion, and it may have solved the legislative 
deadlock by changes in the form of expression, 
which left the point at large. In this alterna- 
tive there was no “intent of congress” as to the 
binding force of such decisions, and the task 
of the interpreter who seeks for the legis- 
lative intent becomes difficult and perplex- 
ing. 

Judge Page of the Circuit Court of the 
United States felt constrained to hold that 
Congress had provided no other remedy than 
publicity for the enforcement of these de- 
cisions. The Supreme Court of Mississippi 
felt justified in holding that these decisions 
fixed the rate so established, as the binding 
rate “for the time being.” 

Having been advised by these conflicting 
decisions of the doubt as to the meaning of 
the legislation, will Congress by amendment 
or further legislation remove the doubt? 
Wise men with tongue in cheek and know- 
ing smile will answer: “No, certainly not; 
that is not the way Congress does.” 


MR. JUSTICE CLARKE’S ADDRESS 

In another column we print the notable 
address of Mr. Justice Clarke, recently de- 
livered before the law alumni of New York 
University. The discussion of the technique 
of brief writing and oral argument is of value 
to every lawyer. The advice which he gives 
should be followed by the practitioners in 
every appellate tribunal. 

The final words of the learned Justice, 
spoken after he had completed the discus- 
sion of his subject, should be taken to heart 
by all who are concerned about the new 
world in which we live. One striking anti- 


thesis deserves repeated quotation: 
Unless our civilization devises some means 
to make an end of war, war will make an end 
of our civilization. 



















































SOME LIVE LOCAL 


BAR ASSOCIATIONS 





Activities of Organizations Range from Plans for Buildings Especially Suited to Lawyers and 


Recommendations on Proposed Legislation to Efforts to Rid Communities of 





‘“‘Ambulance Chasers” and Other Unethical Practitioners 


HAT is the local Bar Association? Has it a 

mission to perform or is it to be only an a 

sociation in name? There can be but on 
answer to these questions from one even remotely it 
formed of the many activities of some of the large: 
local bar associations throughout the country. In most 
of the great cities they have taken their place as 
definite constructive institutions, with an outlook and 
a zeal for public service which are constantly growing 
From a strictly professional standpoint, they aré 
clearing houses for information as to developments of 
legal significance, maintainers of the sense of profes 
sional solidarity and of professional standards, and 
authoritative spokesmen of the legal fraternity. 

One of these live local organizations is the Henne 
pin County Bar Association at Minneapolis, Minne 
sota, which has a membership of nearly six hundred 
out of a total bar of about seven hundred. At a recent 
meeting, on March 4, 1922, it gave evidence of its 
energy and enthusiasm by staging what might be 
termed an international affair. The principal speaker 
was the president of the Canadian Bar Association, Sit 
James Aikins, who outlined the duties and obligations 
of the lawyer, and another speaker was Mr. Edward 
Anderson, of Winnipeg, ex-president of the Manitoba 
Bar Association, who explained the plan of the Law 
Society of Manitoba. President Severance of the 
American Bar Association also spoke, and W. D. 
Bailey, of Duluth, President of the Minnesota State 
Bar Association, explained the proposed legislation to 
incorporate the bar of the State of Minnesota. Nearly 
five hundred lawyers and judges gathered at Minn 
apolis to attend this meeting. Further on will be 
found the address of the distinguished Canadian visitor 
in full. The Hennepin County Bar Association is now 
maturing plans for a building suited to lawyers. 

The Association of the Bar of the City of New 
York, is of course easily among the most enterprising 
of the greater local bar associations. Its lectures and 
conferences each season give the members of the bar 
an opportunity of hearing distinguished authorities on 
legal subjects and of having summed up for them 
vast mass of significant information which the busy 
practitioner would in most cases otherwise find unob 
tainable. This association has also undertaken and is 
carrying out successfully, from all indications, a plan 
to have a bar building in New York which will be 
sort of Middle Temple for the profession in that city 
At a recent meeting, its committee on Amendment of 
the Law adopted a memorandum to be sent to Gov 
ernor Miller and the Legislature on certain important 
bills now pending. In particular, it disapproved meas- 
ures which proposed to repeal the state and judicial 
conventions and restore direct party primaries for 
party nominations of candidates for state-wide offices 
and the office of the Justice of the Supreme Court 

Other local bar associations are showing equal 


activity. The Birmingham sar \ssociation, for il 


stance, has started an active campaign to weed out t 
so-called “ambulance chasers” and other undesirab] 
lawyers, and also to maintain in other respects t 
ethics of the profession. Its Grievance Committee | 
appealed to the public to bring to its attention any wu 
ethical practice which it thinks should be 
his association has also recently made arran 
for an interesting lecture series to be given in it 
library. The St. Louis, Missouri, Bar Association, 
also actively engaged in an effort to purge tl 
munity of the “ambulance-chasing lawyer,” and it 
activity is approved by a leading paper of that city 
“a move in the right direction.” 

of the Cleveland, Ohio, Bar Association, in connectio1 


1@ con 


The recent activitic 


with the crime survey in that city, and the part whic 
the Chicago Bar Association played in the judicial ele 
tion in that city, some time since, have already beet 
mentioned in the JOURNAL. 


In this connection, it is interesting to note that 


the Cincinnati Bar Association, a very prog 
ganization, to which no small part of the credit fi 
the success of the arrangements for entertaining th: 
\merican Bar Association at Cincinnati in 1921 is due 
celebrated its golden anniversary on April 19. Presi 
dent Cordenio A. Severance, of the American Bar 
\ssociation, who was prevented from tendance | 
sickness, sent his greetings by wire. Hon. Curtis E. Mc- 
Bride, President of the State Bar Associat 
James G. Johnson of the Supreme Cou 
Howland of Cleveland, Ex-Gov. Harmon, Edward 
Golston, former Judge Buchwalter and Charles B 
W ilby were the other speakers. 

However, it should not be inferred from these 
scattered notes with regard to the larger local bar as- 


sociations, which have come casually to the attention 
of the JouRNAL, that activity is confined to them 
Many of the smaller city and county associations are 
continually demonstrating very substantial reasons for 
heir existence. As an illustration of wide-awakeness 
in a smaller field, may be mentioned an account, in the 
Asheville, N. C \dvertiser of recent date , of a move- 


ment for a building for lawyers in Asheville, to be 


1 


owned and operated by the members of the Buncombe 
County Bar Association. President Wells of the As 
sociation was called upon to appoint a committee to 
canvass the entire membership to ascertain just how 
anxious they are for the building. The plan was first 
suggested at a meeting of the organization some time 
ago, and general sentiment is said to be favorable. A 
recent spirited debate at a meeting of the Waco, Texas, 
Bar Association, on the subject of the recommenda- 
tions of the American Bar Association on admission to 


the bar, illustrates another phase of the activity of the 


local associations. These details are merel Suggestive, 
ind of course do not do justice even to the associations 
mentioned, to say nothing of the great number of other 


local associations throughout the country which are 
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maintaining the standards of the profession in their 
various communities. They are merely intended as 
illustrations 

Recurring to the Hennepin County Bar Associa- 
tion’s recent meeting, following is the interesting ad- 
dress delivered by Sir James Aikins, President of the 
Canadian Bar Association, on that occasion: 


Sir James Aikins’ Address 


ALWAYS feel at home among the members of 


your bar, for the Canadians understand the Ameri- 
cans and the Americans the Canadians. The war 
of 1812-14 and the Great War taught us to know and 
respect each other and we are the children of the 
Anglo-American-Canadian civilization. The border 
line between us is not “a no man’s land” hedged with 


barbed wire entanglements and protected by trenches. 
The invisible international border is guarded like the 
gates of the Eden garden by the Angel with a flaming 
sword of Good Faith and Conscience, inducing us by 
internal conviction and not by external compulsion to 


a strict observance of international duties and rights; 
indeed we have not had to resort to international law 
except for evil doers, for the law is not made for the 


righteous but he lawless and the disobedient. Your 
seer Emerson told you to hitch your wagon to a star; 
let your star be the Southern Cross, and as your em- 
blematic eagle pulls your wagon thither, enabling you 


to spread your civilization as you go till you reach the 
Irish of Patagonia, where you will create peace, we 
will see that none behind plucks at the eagle’s tail 
feathers. And you will guard our beaver and not ride 


upon its tail, as it moves our wagon of civilization 
northward to the pole, where we will invite you to a 
midsummer carnival; and “there shall be no night 
there,” but lest you might be chilly, we will build a 
bonfire out of chips from the everlasting pole and you 
may dance around it a bunny hug with the polar bears. 
But, gentlemen, you did not invite me here to 
waste your time in persiflage or story-telling. You 
wish an expression of our Canadian thought about the 
legal profession in Canada, its ideals and management. 
The proverb “As a man thinketh in his heart so is he,” 
is true in respect of a professional body as of an in- 
dividual. “Thinketh in his heart,” that means the 
thought and sentiment and purposes of one’s conscious 
existence, determines what we are. When God wished 
to create the best thing he knew how, he made it of one 
part spirit and one part matter, one half deity, and 
one half dust t is the spirit part that dominates. 
You test men by their spirit, their idealism. The test 
of an aggregation of men banded together as a pro- 
fession or as a nation is its idealism, its spirit. Every 
nation worthy the name has developed or is developing 
a national spirit, born out of its traditions, its history, 
its literature, its customs, its laws, its religions—out of 
its heroes not its hinds, out of its courageous not its 
cowardly, out of its powerful not its pusillanimous. 
Professor Maitland, one of England’s keenest legal 
intellects, however goes further and approves the 


theory of such a corporate psychological entity. He 
says: “It is no fiction, no symbol, no piece of state’s 
machinery, no collective name for individuals, but a 
living organism and a real person. It is not a 


fictitious person: It is a group person and its will is a 
group will.” 

There is a mystery in the soul of State which hath 
an operation more divine than breath or pen can give 


expression to. What is true of a nation is true of a 





church, a university, a profession as a group: each de- 
velops its own spirit. When was the spirit of our 
civilization born and how developed? We will only 
know if we study English history, history surrounding 
the Saxon Wittenagemots, the Norman Conquest, the 
time of John and the Magna Charta, the limiting of 
Monarchial powers, the commonwealth, the growth of 
Parliamentary Government, of the right of the people 
to govern themselves and establish their own courts of 
justice. That spirit had grown and was dominating 
in Britain before the Pilgrim Fathers landed. It might 
well be said to that spirit of our civilization, “Thou 
has brought a vine out of Egypt; Thou hast cast out 
the heathen, and planted it. Thou preparedst room 
for it, and didst cause it to take deep root, and it filled 
the land.” 

In 1756 it had only gone west with you as far as 
the Alleghanies and there it stopped, and would have 
so remained but for that British spirit, which is ever 
moving. The French held at that time the whole of 
this continent except the thirteen local governments on 
the Atlantic coast, and the British at the Hudson Bay 
under the Charter to the Hudson Bay Company. That 
spirit moved those colonists to take Louisburg in Cape 
Breton, the key of the St. Lawrence. They failed to 
hold it. But the greatest war minister Britain ever 
had, Pitt, saw the need and sent one third of the fleet 
with Amherst and Wolfe, who took it. But there 
stood impregnable the fortress of Quebec, the centre 
and heart of New France. Gentlemen, read the thril- 
ling story of its taking by Wolfe. It fell to him but 
he fell at the same time, but in falling said, “I die con- 
tent.’ Died content for he saw that the blow he struck 
at the heart of New France and which stilled its beat- 
ings, paralyzed the arm which hemmed the British 
Colonists in and allowed the vine to spread westward 
to the Atlantic and fill your land. He saw also that 
vine was planted firmly on Canada’s fair domain and 
beneath that vine Canadians sit and none make us 
afraid. He saw the Red, White and Blue emblem of 
the same spirit waving over both nations, the people of 
one singing “The Star Spangled Banner,” and those 
of the other, “Never let the old flag fall.” 

DeTocqueville, speaking about lawyers, says, 
“they naturally constitute a body, not by any previous 
understanding or by any agreement which directs them 
to a common end, but the analogy of their studies and 
the uniformity of their proceedings connect their 
minds together as much as a common interest could 
bind their endeavours.” 

But that analogy, that uniformity simply, will not 
create what should exist, the professional spirit. That 
can only be done by association, by interchange of 
thought and feeling in meeting together and by ap- 
proved Journals. An aggregate spirit cannot exist 
apart from the aggregation. Hitherto our profession 
has been too individualistic ; naturally so, for our work 
is personal work, dependent upon personal qualifica- 
tions and personal industry. Immediately after stu- 
dents are admitted to practice they scatter and become 
immersed in business as diversified as the necessities of 
human existence. Before admission, those worthy 
compete strongly ; after, particularly in litigation, there 
is a battle of industry, of wit, and learning. This in- 
dividual isolation is accentuated by the popular view 
of professional success. ; 

Many err in estimating a lawyer's eminence by 
his success in getting business, in winning cases, sway- 
ing juries, securing a large reputation and big fees. 
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Those things are desirable and needful, but not as an 
exclusive ultimate of a lawyer’s aspiration. The one 
who thus succeeds may be utterly selfish, a stranger to 
public service, and sometimes is. The ideal object of 
our profession has been and continues to be the proper 
administration of justice and service to others in the 
line of our calling. 

Of times agone it was said, “Do as adversaries do 
at law, strive mightily but eat, drink as friends.” But 
barristers nowadays do not have their circuit. 

Ulpian, whose writing on the subject of “Justice 
and the Law” was digested by Justinian, said: “We 
(lawyers) may rightly be called priests for we are 
given over to the service of justice, and the knowledge 
which we profess is that of the right and the equitable.” 
Pollock and Maitland’s History of the English Law, 
referring to Bracton’s debt to the Roman lawyers and 
his quotation from Ulpian, says: “This old phrase is 
no cant in Bracton’s mouth. He feels that he is a 
priest of the law, a priest forever after the order of 
Ulpian.” 

Can we encourage such an idealism or develop 
such a spirit without getting together? Are we doing 
our duty to the profession by omitting to join and be 
active in associations? By meeting together in associa- 
tions such as this, doubts about each other’s sincerity 
are dissipated, confidence established, and friendships 
formed, and concerted action is taken for the uplift 
of the profession. We get inspiration for the perform- 
ance of those duties which are connected with, but lie 
immediately outside of, our strictly professional duties ; 
that is, public service, the highest privilege which de- 
mocracy confers on its citizens, and without which free 
democracy cannot live. I saw in the AMERICAN Bar 


ASSOCIATION JOURNAL the other day “that the lawyer’s 


function is in a certain sense political we do not ques- 
tion.” It goes on to give reasons, but let me go a little 
further and add it is a lawyer’s manifest duty to take 
a part in the politics of his country. Of all classes the 
people hold our profession most responsible for good 
laws and good administration of those laws. The 
people are looking to us for leadership. For at least 
two reasons: The profession has never selfishly sought 
as a vocation to advance their financial interest or to 
use their collective power to interfere with the rights 
of others. Their interest in law and in the administra- 
tion of Justice makes them less capable of showing 
favour to individuals or classes. They are more 
judicial than any other profession class or group. Sec- 
ond, their training and education, their knowledge of 
the law and the requirements of the people, are great 
aids to political service. Those things being so, how 
should we educate and train our students? Canadian 
Law Societies prescribe the educational course and 
training. In Manitoba under a joint board of the Uni 
versity and the Law Society the teaching is given 
The requirements for entrance to the law are the sec- 
ond year standing in the University or its equivalent, 
a three years’ course of study and additional time in 
the practical work in a_ law office. In no English 
speaking nation so far as I know is the requirement 
for call or admission to practice higher. Perhaps for 
this we would come under condemnation by the Car- 
negie foundation report entitled “Training for the Pub- 
lic Profession of the Law,” a copy of which was sent 
me a little while ago by a director in that Foundation. I 
notice one conclusion the. author arrives at after his 
study of law schools is “that admission to the bar must 
be kept within the reach of the great bulk of the popu- 


lation.” It has been said presumably to satisfy the 
author’s views of democracy. Two questions naturally 
occur. “What is the meaning of ‘within the reach of 
the great bulk of the population? ” The other is, “Will 
a low standard of legal education and training conduce 
to sane, wise and stable, popular, profitable and perma- 
nent self-governing democracy?” The admission to 
our bar is high but that does not put it out of the reach 
of the bulk of our population—that is, assuming they 
are of good character and are desirous of accepting a 
good education. Character is an acquirement available 
to all and attainable by those who seek it with all their 
heart. And the education required for admission is 
within the reach of all who have the ambition and the 
perseverance and the brains to take it. How should 
the test for admission to practice or to the bar be 
made? There is no absolute certainty from any prac- 
tical test, but the two main tests are, as I have men- 
tioned, character and learning, and the capacity to ac- 
quire knowledge. In addition to purely professional 
training, there should be a broad and cultural education 
to prepare the members of the profession for the public 
service responsibilities which will undoubtedly come 
to them. They should know of Bracton, know Black- 
stone and Kent; know Shakespeare and Milton, and 
the old Bible from which these worthies, and indeed 
almost all the outstanding members of our profession, 
drew inspiration. Know it from cover to cover, for 
it contains the philosophy of life, and of history. They 
should know the history of the law and of at least our 
English speaking Nations from those early times to 
the present, and so become seers of the Future. 

Under the inspiration of that vision and religion 
and knowledge and experiences of the past, we must 
strive unceasingly to clear the highway for the oncom- 
ing future and gather out the stones. 

The people are looking to the Bar for leadership, 
moral and political. They expect much from us, and 
properly so. Let us not disappoint them. Among us 
there are today leaders who do not disappoint; let us 
follow such men as Taft and Davis, and Parker and 
Root and Hughes. I will not exalt our own Canadian 
bar. We have great lawyers of whom you know one, 
Borden. Balfour and Borden collaborated with Root 
and Hughes and others for the peace of the world. 
Standing on the proud eminence of today, let us not 
look regretfully into the past. It is giving place to 
better, if we only adhere to fundamental principles and 
everlasting truth: 

Old decays but foster new creations; 
Bones and ashes feed the golden corn; 
Fresh elixirs wander every moment 
Down the veins through which the live past 
Feeds its child, the live unborn. 

And then the future will shine with a brighter and 
surer glory, and we will hear the splendid past in which 
were given our laws, our right to govern ourselves, free 
speech, free press, freedom to worship God, give us 
also a sure prophecy of the future, wherein there shall 
not be wanting members of the Bar to guide our 
nations by safe ways to an increase of true government 
and peace of which there shall be no end. For 

While our manners, while our arts 
That mould a nation’s soul, 
Still cling around our hearts— 
Between, let oceans roll, 
Our joint communion breaking with the sun 
Yet still from every beach 
The voice of race shall reach, 
More audible than speech, 
We are one. 
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Jurisdiction and Powers of Body As Set Forth in Act Creating It, Orders Issued, and Decisions 
of Courts on Various Provisions of Clayton and Trade Commission Acts* 


By W. T. Hotiipay 
Of the Cleveland, Ohio, Bar 


HE Federal Trade Commission Act, approved 

September 26, 1914, is not essentially an anti-trust 

act and is not penal, but on the contrary is equit- 
able and administrative in its character. It creates a 
commission of five members, appointed by the Presi- 
dent with the approval of the Senate for terms of seven 
years, each commissioner receiving a salary of ten thou- 
sand dollars a year. The Commission took over and 
absorbed the organization of the Bureau of Corpora- 
tions and to a certain extent became the successor of 
that Bureau. 

The Federal Trade Commission is given numerous 
administrative and visitorial duties and powers, includ- 
ing among the latter the authority to require annual or 
special reports from, and to investigate the business 
conduct and management of corporations engaged in 
interstate commerce, and to examine and copy their 
private records and papers. 

The Federal Trade Commission Act also contains 
a prohibition, which is somewhat related in kind to the 
anti-trust acts, to-wit, section 5, which provides “that 
unfair methods of competition in commerce are hereby 
declared unlawful” and that the Commission is em- 
powered and directed to prevent persons, partnerships 
or corporations, other than banks and common carriers, 
from using such unfair methods of competition in in- 
terstate commerce. 

Let us now consider the semi-judicial duties and 
functions of the Commission. As pointed out hereto- 
fore, the Commission is given jurisdiction to enforce 
section 5 of the Federal Trade Commission Act, pro- 
hibiting unfair methods of competition in interstate 
commerce, and the provisions of the Clayton Act 
prohibiting price discriminations (section 2), tying con- 
tracts (section 3), acquirement of stock of one corpo- 
ration by another (section 7) and interlocking director- 
~ *(This article is taken from an address delivered recently 
before the Bar Association of Cleveland, O., under the title 
of “The Anti-Trust Laws and the Federal Trade Commission 
Act.” The first part, omitted for lack of space, points out 
the restraints which were lawful at common law; reviews 
the prohibitions of the Sherman Act, the applications which 
the courts have made, and the remedies it provides; points 
out the anti-trust provisions of the Clayton Act which the 
Federal Trade Commission is given power to enforce, as well 
as certain other remedies provided in that statute. _ The anti- 
trust provision with which the Commission is principally con- 
cerned are: Sec. 2, prohibiting discrimination in price to 
different purchasers other than difference in quantity or 
quality of goods or cost of sales or transportation, where 
the effect of such discrimination may be to substantially lessen 
competition or tend to create a monopoly”; Sec. 3, prohibiting 
so-called “tying contracts,” where the effect may be to sub- 
stantially lessen competition or tend to create a monopoly 
in interstate commerce; Sec. 7, prohibiting one corporation 
engaged in interstate commerce from acquiring any or all of 
the stock of another corporation similarly engaged “where 
the effect thereof may be to substantially lessen competition 
between the two corporations or to restrain interstate com- 
merce or tend to create a monopoly”; also prohibiting a cor- 
poration from acquiring any or all of the stock of two or 
more competing corporations engaged in interstate commerce, 
where the effect may be a substantial limitation of competi- 
tion; Sec. 8, prohibiting interlocking directorships.) 


ships in corporations, one of which has net assets of 
more than one million dollars (section 8). It is to be 
constantly remembered of course that these prohibitions 
apply only to interstate commerce. 


The procedure of the Commission in these semi- 

judicial matters under both the Federal Trade Com- 
mission Act and the Clayton Act is similar and this 
procedure might be outlined as follows: 
__ When the Commission has reason to believe after 
investigation, either on its own motion or pursuant to 
complaint filed with it, that any of the foregoing prohi- 
bitions has been violated, it issues a complaint setting 
forth the charge, which is served upon the respondent 
by mail. The Commission itself is the plaintiff in the 
action. No private concern or person can file an action 
with the Commission. They may file an informal com- 
plaint, by letter or otherwise, but it is the Commission 
that starts the action. Outsiders, however, may inter- 
vene in the action with the Commission’s consent. 

Within thirty days after such service, the respond- 
ent may file an answer, and after the issues are joined 
the evidence is taken before a special examiner. After 
the completion of the evidence the examiner prepares a 
report containing his proposed findings of fact and his 
proposed order thereon, and a copy of this is served 
upon the respondent. Within ten days after the receipt 
of the same, the respondent may file written exceptions 
to the proposed findings and order. Briefs may be 
filed at the close of the evidence or within the time 
fixed by the examiner. Later the case comes on for 
hearing before the Commission and oral argument may 
be presented both on the exceptions to the examiner's 
report and upon the general merits. Thereafter the 
Commission either dismisses the complaint or makes a 
special finding of facts and conclusions of law and an 
order to cease and desist. 

Except that in cases of violation of sections 7 and 
8 of the Clayton Act, the Commission may make an 
affirmative order directing the respondent to divest it- 
self of stock or rid itself of directors acquired con- 
trary to provisions of said sections, the order of 
the Commission must be solely negative in character 
and it may make no further requirement as to the fu- 
ture beyend the order to cease and desist. (In the case 
of Interstate Commerce Commission vs. Cincinnati U. 
O.& R. P. R. R. Co., 167 U. S. 479, where the Inter- 
state Commerce Commission, under similar restrictive 
authority as to rates, sought to fix rates to be charged 
in the future, the Supreme Court held it had no such 
authority. ) 

Upon the issuance of an order by the Commission, 
if the respondent does not wish to obey the order, he 
has two alternative courses open to him. First, he may 
ignore the order and leave it to the Commission, if it 
desires to have the order enforced, to file an applica- 
tion in the U. S. Circuit Court of Appeals within the 
Circuit where the violation complained of occurred or 
where the respondent resides or carries on business, 
such application praying the Court to enforce the Com- 
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mission’s order. The other alternative of the respon- 
dent is to file a petition himself in the U. S. Circuit 
Court of Appeals in said Circuit, praying the Court to 
set aside the order. Such petition is in the nature of a 
petition in an original action and is not a petition in 
error. Under the Commission Act and the Clayton Act 
it is merely required that it be “a written petition pray- 
ing that the order of the Commission be set aside.” 
Under the general practice the petition is simple in 
form, merely stating that the Commission has issued 
an order, describing the order, and praying that the 
order be set aside. The order is usually set forth in 
full in the petition or else is briefly summarized in the 
petition and a full copy of the order attached as an 
exhibit. Sometimes a specification of errors is incorpo- 
rated in the petition, but this is not essential. A copy 
of the petition, upon filing, must forthwith be served 
upon the Commission. The entire record of the case 
must be certified and filed with the Court by the Com- 
mission. 

After the record and briefs have been filed in the 
Circuit Court of Appeals, a motion to advance the case 
for hearing will be granted for the reason that both 
Acts provide that such proceedings on review in the 
Circuit Court of Appeals “shall be given precedence 
over other cases pending therein and shall be in every 

» Way expedited.” 

Upon review by the Courts, it is provided in both 
the Federal Trade Commission Act (section 5) and the 
Clayton Act (section 11) that “the findings of the Com- 
mission as to facts, if supported by testimony shall be 
conclusive.” This rule, however, probably is not so 
formidable as it might appear at first glance. 

In the first place, the findings if supported by tes- 
timony are only conclusive as to primary facts. The 
findings clearly are not conclusive as to mixed questions 
of fact and law. For example, whether a person is en- 
gaged in interstate commerce or whether a practice 
tends to restrain trade or tends to a monopoly are ques- 
tions for the Courts to decide on review. 

In the second place, the Courts will ignore the 
findings if on the evidence they deem it inexpedient or 
unwise for any reason that the order should stand. 

Thirdly, the findings must be supported by testi- 
mony. The Commission has assumed that it is not 
bound by the technical rules of evidence, but nothing 
can be found in the acts to justify this conclusion. In 
view of the fact that the Commission is little more than 
a special master in equity and its orders must be con- 
firmed by the equity courts before they have any force, 
it may well be that the Courts will construe “testi- 
mony” to mean testimony admitted in accordance with 
legal rules of evidence. It would seem a wise precau- 
tion for respondents to save this question by objecting 
to deviation from those rules. 

The method of obtaining review by the Supreme 
Court of the judgment of the U. S. Circuit Court of 
Appeals is by certiorari, as provided in section 240 of 
the Judicial Code. 

It may be of interest to consider how various pro- 
visions of the Federal Trade Commission Act and 
Clayton Act have been construed by the Commission 
and by the Courts. 

The first question naturally to suggest itself is, 
what is the jurisdiction of the Commission ? 

Jurisdiction in Semi-Judicial Proceedings 


The prohibitions of the Clayton Act against owner- 
ship of stock of one corporation by another and against 
interlocking directors apply to corporations “engaged 








in commerce,” that is, interstate commerce. The Com- 
mission would, therefore, appear to have jurisdiction 
to order the termination of such inter-corporate rela- 
tionship or such communty of directorship between any 
corporations which were not engaged exclusively in 
intra-state commerce. ; 

Under the other prohibitions, however, against 
price discrimination, tying contracts and unfair trade, 
the jurisdiction of the Commission is limited to en- 
joining such practice in interstate commerce. Under 
this language of the Act the Commission would have 
no jurisdiction to prohibit practices in intra-state com- 
merce even though the respondent was engaged in in- 
terstate as well as intra-state commerce. 

In the case of Ward Baking Company vs. Federal 
Trade Conimission, 264 Fed. 330, decided by the U. S. 
Court of Appeals for the Second Circuit on February 
26, 1920, and in the case of Winslow vs. Federal Trad¢ 
Commission, decided by the U. S. Circuit Court of 
Appeals for the Fourth Circuit on November 1, 1921, 
orders of the Commission were reversed upon the 
ground that although the respondents were engaged in 
interstate commerce, the practices in question which 
the Commission had ordered stopped constituted intra- 
state commerce and the Commission, therefore, had no 
jurisdiction over them. 

In spite of these decisions the Commission has 
advanced a novel and ingenious theory of jurisdiction, 
that even though a concern does no business outside 
of a single state, the Commission may order it to cease 
and desist from a practice connected with its intra- 
state business if, in the opinion of the Commission, 
that practice adversely affects interstate commerce. 
This contention of the Commission is advanced in 
reliance upon the decision in Shreveport Rate Case, 234 
U. S. 342. That case, however, is the converse of the 
Federal Trade Commission contention, since it simply 
holds that the Federal Government may exercise con- 
trol over interstate commerce and issue orders in re- 
gard thereto even though intra-state commerce may be 
affected. The contention of the Commission also seems 
to be contradicted by the opinion in the Addystone 
Pipe Case, 175 U. S. 211, and the express language of 
the acts. This jurisdictional contention of the Com- 
mission has not been passed upon by the courts. It 
was raised in the Ohio group of gasoline pump cases, 
which will be referred to later, but the Court did not 
pass upon it. 

This theory of jurisdiction urged by the Com- 
mission, however, presents a question of the utmost 
importance, for if the Commission should be sus- 
tained in that contention, there would seem to be little 
left to the jurisdiction of the States. The Commission 
might exercise jurisdiction over a corner grocery or 
cross-roads general store upon the ground that the same 
came in competition with the Chicago mail order 
houses. As a matter of fact, the Commission has 
issued several orders against department stores and 
grocery stores in regard to practices which appear to 
be in connection with retail sales across the counter, 
and it seems strange that the respondents in these 
cases have submitted to the orders without appealing 
to the Courts for review of the jurisdictional question. 


(Since this paper was read the U. S. Supreme 
Court has rendered its decision in Railway Com- 
mission of Wisconsin v. C. B. & Q. R. R. Company 
case, decided February 27, 1922, in which an order 
of the Interstate Commerce Commission ordering 
increases in intrastate rates was affirmed. The 

















ourt lays stress uj the fact that the same rails 
ind the same cars cat both interstate and intra- 
tate commerce so that the two cannot be eftfec- 
ively separated, and es the constitutionality of 
he Federal statute, nstrued by it, upon the 
eround that the Fed« uthority “can impose any 
reasonable condition State’s use of interstate 
arriers for interstate mmerce, it deems neces 


ary or desirable.’’) 


Visitorial Power 


Important questio1 ) suggest themselves as to 
he jurisdiction of th mission to examine cor- 
orations’ documentary records and to require cor- 
peration reports Che mmission is authorized to 


equire reports, annual or special, from corporations, 
other than banks and rriers, engaged interstate 
ommerce, with no s] limitation that the subject 
matter of the report must ite to interstate commerce. 
Clearly, a corporatio1 gaged in interstate commerce 
an be required to file reports as to the interstate part 
of its business; and p1 y reports as to its organ- 
ization, capitalizati tions to other corporations 
and concerns engag I interst { mmerce and 
similar matters [It ] een held, however, in the 
‘ase of Maynard | mpany 72 Fedéral Trade 
Commusston, decided ril 19, 1920, by the Supreme 
Court of the District Columbia, that even though a 
orporation is engaged in interstate commerce reports 
‘annot be required of y the Commission in regard 
to its manufacturing ts and its operations in intra- 
state commerce 

The same genet nciples would seem to apply 
to the jurisdiction of the Commission to investigate 
‘orporations without a formal proceeding. In the case 
of United States 7 c Products Company, 260 
Federal 402, the District Court for the Western Dis- 


hat the Commission had no 
ompany’s books in regard 
even thous 


trict of Pennsylvania 
jurisdiction to exan 
to its manufacturing rh the corpora- 
tion sold its products in interstate commerce. 

Of course the pr 
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1 
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pil 


1 


application of these prin- 


ciples may be difficult n making out a report at the 
request of the Comn n it is easy enough to segre- 
gate the questions report relating to intra- 
state commerce When, however, an agent of the 


Commission calls upon the corporation and demands 
the right to examine books and correspondence, it 
may be difficult if not is le to separate the records 


ssible 
of the company so as to submit to the agent merely the 


part relating to interstat mmerce. If it is possible 
to make the separation, however, it would seem that the 
jurisdiction to investigat ithout formal proceedings 
is, in general, confined to the interstate part of the 
business. 
The Commission Act aims to assist the Commis- 
sion in its investigati by a sweeping provision that 
imposes punishment of fine or imprisonment or both 
for willful removal t of the country, mutilation or 
falsification of any documents, papers or correspond- 


orations’ files accumulate 


rrespondence 


ence of a corporation. | 
so rapidly that ordin and papers 
have to be destroyed periodically. It seems hardly con- 
ceivable that the Act intended to prohibit the de 


struction of papers « ch ephemeral character. Such 
a construction would m a taking of property with 
out due process sin the perpetual storage of docu- 
ments would involve considerable expense 

As heretofore noted, the Courts have enjoined the 
Commission from requiring reports and making in- 
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vestigations without formal proceedings. So far, how- 
ever, the Courts have declined to enjoin semi-judicial 
proceedings of the Commission under formal com- 
plaints issued by it. In the case of Butterick Company 
vs. Federal Trade Commission, the Supreme Court 
of the District of Columbia refused to enjoin formal 
proceedings by the Commission upon the ground that 
the corporation had an adequate remedy of setting 
up its defenses in the proceedings before the Commis- 
sion since the decision of the Commission was subject 
to review by the Courts. 

The constitutionality of the Commission Act has 
been upheld by one District Court and two different 
Circuit Courts of Appeals, and inferentially by the 
Supreme Court in the Gratz case and the Beech Nut 
which will be considered later. 

Price Discrimination 
The Federal Trade Commission has issued several 
complaints and several orders against price discrimina- 
tions alleged to be in violation of Section 2 of the 
Clayton Act. There appears, however, to have been 
no Court decisions considering this section. Some of 
the complaints of the Commission are against the giv- 
ing of different prices to different classes of custom- 
ers, as for instance, the refusal to give wholesale prices 
to retailers buying in large quantities, such as chain 
stores. There is nothing to prevent a seller from refus- 
ing to sell to a particular class of purchasers, such as 
mail order houses or chain stores (Western Sugar 
Refinery Company et al. vs. Federal Trade Commis- 
sion U. S., 275 Fed. 725, Circuit Court of Appeals, oth 
Circuit, October 10, 1921), but the Commission evi- 
dently takes the position that if one sells to such con- 
cerns they are entitled to the same prices as are given 
to wholesalers or jobbers who buy in the same quantity. 

Some complaints have also been issued by the 
Commission against the giving of rebates or discounts 
at the end of the month, based upon the quantity of 
goods purchased. Section 2, however, expressly pro- 
vides that it shall not prevent discrimination in prices 
based on differences in quality or quantity. Legis- 
lation as to Railroads prohibits discounts and rebates, 
but the Clayton Act only prohibits discriminations, and 
if discounts or rebates are given without discrimination, 
it is difficult, to say the least, to find any prohibition 
thereof in the Act. 

It is to be noted that Section 2 prohibiting dis- 
crimination only applies to sales. It does not apply to 
agencies nor to leases (U. S. vs. United Shoe Machine 
Company, 264 Fed. 138). 

Tying Contracts 

Section 3 of the Clayton Act probably was aimed 
especially at the practices of some concerns, manufac- 
turing and leasing patented machines, of requiring di- 
rectly or indirectly that only machinery and accessories 
purchased or leased from the lessor should be used in 
conjunction with the patented machinery. Such a 
practice was reviewed by the Supreme Court in the 
case of U. S. vs. United Shoe Machinery Company, 
247 U. S. 32, which was a suit in equity brought by the 
government under the Sherman Act. The Supreme 
Court considered the tying clauses but dismissed the 
Government’s appeal upon the ground that the tying 
contracts and the other evidence did not disclose an in- 
tention to restrain trade and did not have that effect 
within the prohibition of the Sherman Act. The tying 
contract, however, clearly is unlawful under the Sher- 
man Act, if devised for the purpose of restraining 
trade or if its effect is to injure the public by actually 
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restraining trade unduly. Likewise, under the same 
circumstances, discriminations in price certainly would 
be held unlawful under the Sherman Act. 

Whether, therefore, these sections add anything 
to the Sherman Act as construed by the Courts, de- 
pends upon a consideration of the qualifying language 
in each section, to the effect that the prohibitions only 
apply “where the effect may be to substantially 
lessen competition or tend to create a monopoly.” 
These words, it was held in a second suit brought 
against The United Shoe Machine Company under the 
Clayton Act, did add to the prohibitions of the Sher- 
man Act (U.S. vs. United Shoe Machinery Company, 
264 Fed. 138). 

The Commission has gone so far as to contend that 
it has authority to enjoin a practice prohibited by the 
Acts even if no restraint of trade has yet resulted, if in 
its judgment, as an economic proposition, the practice 
contain a germ of restraint of monopoly. We now 
have the germ theory in law as well as in medicine. 
As to this theory, however, the Circuit Court of Ap- 
peals at Cincinnati in Canfield Oil Company vs. the 
Commission, 274 Fed. 571, decided June 29, 1921, said: 

It may be admitted that one function of the Trade 

Commission is to discern and suppress such practices in 
their beginning but a thing exists from its beginning, and 
it is not a conclusion at law ae ote facts here found 
that a system which at present is keenly competitive, 
extremely advantageous to the public, and in the opinion 
of the majority of competent witnesses economical, is at 
present unfair to any one or unfair because tending to 
monopolize. A tendency is an. inference from proven 
facts, and the inference from the facts as found by the 
Commission is a question of law for the Courts. 

In the second suit brought against The United 
Shoe Machinery Company which we have just men- 
tioned, the Court held that certain tying clauses of the 
defendant's leases were in violation of the Clayton Act, 
and this case is now pending in the Supreme Court. 
The opinion in this case is also of interest in its dis- 
cussion of whether the prohibition of tying contracts 
has a retroactive effect so as to affect contracts or 
leases made prior to the taking effect of the Clayton 
Act. The Court cites numerous cases, including Su- 
preme Court decisions, to the effect that a regulatory 
statute based upon public policy may have a retroactive 
effect, in that contracts are deemed to have been made 
with the knowledge and understanding that the Gov- 
ernment may always issue regulations based upon 
public policy. The Court concludes, however, that 
Section 3 is not retroactive because it is worded in the 
future tense “that it shall be unlawful” to make tying 
contracts. The Court considered and rejected a de- 
cision to the contrary by the District Court of Michi- 
gan in Elliott vs. Center, 227 Fed. 124, and by the Cir- 
cuit Court of Appeals for the Second Circuit in 
Motion Pictures Company vs. Universal Film Com- 
pany, 235 Fed. 398. The Court in its opinion refers 
for confirmation of its opinion to the fact that an 
amendment expressly making the section retroactive 
was defeated in Congress. If this decision is correct, 
then Section 2 prohibiting price discriminations also 
is not retroactive. Sections 7 and 8 of the Clayton 
Act prohibiting certain stock ownership by corporations 
and interlocking directorates are by their terms pro- 
spective and not retrospective. Section 5 of the Clay- 
ton Act, under the decision however, would appear 
to be retroactive, since the prohibition against unfair 
methods of competition is in the present tense and not 
future. 

(On April 17, 1922, subsequent to the reading 
of this paper, the above case of U.S. v. United Shoe 








Machinery Company was affirmed by the U. S. Su- 
preme Court). 

In the case of Motion Picture Company vs. Uni- 
versal Film Manufacturing Company, 243 U. S. 502, 
the Court held invalid a tying clause without reference 
to the Clayton Act. This case involved the question of 
the power of a patentee to sell a patented machine and 
yet, under the guise of a license, to restrict the owner 
as to what equipment could be used in connection with 
it. The Court held that the license was really a sale 
of the machine and that when title to the machine 
passed into the buyer the title was absolute and could 
not be conditioned as to its use. 

Section 3 of the Clayton Act was considered in 
the case of Curtis Publishing Company vs. Federal 
Trade Commission, decided by the Circuit Court of 
Appeals for the Third Circuit, March 2, 1921 (270 
Fed. 881), and it was held that the prohibition of tying 
contracts did not apply to agency contracts and, there- 
fore, did not prohibit a publisher from appointing 
wholesale newsdealers its agents and binding them to 
deal exclusively in the principal’s publications. 

There appear to be no Court decisions as yet under 
Sections 7 and 8 of the Clayton Act, and up to June 
30 of last year, the date of the Commission’s last re- 
port, no orders had been issued by the Commission 
under these sections relating to corporations owning 
stock of other corporations and interlocking directors. 

Section 7 certainly appears, under literal inter- 
pretation, to go further than the Sherman Act, since 
it prohibits one corporation owning stock in one or 
more competing corporations where the effect may be 
to substantially lessen competition between the corpora- 
tions themselves. It seems unlikely that one corpora- 
tion could acquire stock control of one or more other 
competing corporations without lessening competition 
between the corporations themselves. Any such stock 
ownership, therefore, regardless of the size of the cor- 
porations, acquired after the adoption of the Act, is of 
doubtful legality under the Clayton Act. 

This prohibition of Section 7, however, would 
seem to be of little practical effect, since it contains no 
prohibition against a corporation acquiring the assets 
of a competing corporation nor against the consolida- 
tion of two corporations organized under the laws of 
the same state where the statutes of that state, as in 
Ohio, authorize the consolidation of two corporations 
without the acquirement of the stock of either by the 
other. _The Commission has called attention, in its 
last annual report, to this loophole and has suggested 
the amendment of the section so as to make it applicable 
to the acquirement of a corporation’s assets by another 
competing corporation. 

Section 8, prohibiting interlocking directors, also 
appears, under literal interpretation, to add something 
new to our anti-trust laws, since it seems to prohibit 
a community of directorship between competing corpo- 
rations per se, regardless of whether a lessening of 
competition or restraint of trade actually results or 
not. 

It certainly would be beneficial to everyone if the 
Courts should limit the operation of these sections to 
the general purpose of the Act, to-wit, the protection 
of the public, and construe them to prohibit only such 
inter-corporate relationships as injure the public by 
their restraint of trade. 

Unfair Methods of Competition 

Section 5 of the Federal Trade Commission Act 
prohibiting unfair methods of competition has been the 
basis of most of the complaints issued by the Commis- 
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sion. At the outset, the Commission took the view that 
this section created a new prohibition in the law as 


well as a new remedy. It said in its annual report 
for the fiscal year ending June 30, 1919 (page 45): 

Previous to the creation of the Commission the Courts 
had ruled upon various forms of unfair practices. Their 
decisions are designated as cases arising under the Com- 
mon Law. But upon the creation of the Commission it 
was empowered to leave the shores defined by it, to 
embark on an uncharted sea, using common sense plus 
the common law for its compass. 

In the case of Federal Trade Commission vs. Gratz, 
253 U. S. 421, however, the first case under these 
Acts reviewed by the Supreme Court, the Supreme 
Court declined to accept this contention, but, on the 
contrary, said: 

The words “unfair method of competition” are not 
defined by the statute i their exact meaning is in dis- 
pute. It is for the Courts, not the Commission, ultimately 
to determine as a matter of law, what they include. They 
are clearly inapplic: practices never heretofore 
regarded as opposed good morals because characterized 
by deception, bad faith, fraud, or oppression, or as against 
public policy because of their dangerous tendency unduly 
to hinder competition reate monopoly. The Act was 
certainly not intended to fetter free and fair competition 
as commonly understood and practiced by honoroble 
opponents in trade. 

The practice, in this particular case charged by 
the Commission to be unfair, was that of refusing to 
sell steel ties for cotton bales except in conjunction 
with the bagging required to be used with the ties. The 


Court set aside the order of the Commission upon a 
matter of pleading, holding that the Commission's com- 
plaint must state a cause of action and failed to do so, 
but the Court, by way of dicta, stated that the practice 


complained of, there being no showing of injury to 
the public or restraint of trade, was not an unfair 
practice. 

It is noteworthy that while neither the Clayton Act 
nor the Federal Trade Commission Act gives the Com- 
mission any jurisdiction to enforce any of the 
provisions of the Sherman Act, Sec. 5 of the Commis- 
sion Act prohibiting uni uir methods of trade in prac- 
tical effect does give Commission jurisdiction to 
prohibit violations of the Sherman Act, because the 
phrase “unfair method of competition” is defined by 
the Courts to include practices which would have con- 
stituted violation of the Sherman Act. (Gratz Case, 
supra; Wholesale Grocers Association vs. Federal 
Trade Commission, U. S. Circut Court of Appeals, 
Fifth Circuit, January 6, 1922; National Harness 


Manufacturers Association vs. Federal Trade Commus- 

sion supra, and Beechnut Packing Company vs. Com- 

mission, cited later.) ; : 
We may conclude from the Gratz case that, in 


addition to violations of the Sherman Act, the phrase 
unfair methods of competition includes only such prac- 
tices as are “opposed to good morals” and defined as 
unfair trade by the common law. : a: @ 

In “Trust Law and Unfair Competition,” by 
Joseph E.° Davies, rly a member of the Federal 
Trade Commission, at page 334, unfair methods of 


competition as defined at common law by the courts are 
classified as follows: 
(a) Inducing breach of competitors’ contracts ; 
(b) Enticing employes from the service of com 
petitors ; 
(c) Betrayal of tr secrets; 
(d) Betrayal of confidential information; : é 
(e) Appropriation of values created by competitors 
d priation of 
-xpenditures ; é 
mE) Defamation of competitors and disparagement 


] 


of competitors’ go 


(g) Misrepresentation by means other than words; 

(h) False claims to testimonials; 

(i) Intimidation of competitors’ customers by threats 
of infringement suits: 


(j) Combinations to cut off competitors’ supplies 
or to destroy their market; 


(k) Intimidation, obstruction, and molestation of 
competitors or customers ; 


(1) Preventing the sale of competing goods by de- 
manding contracts for exclusive dealing; 
(m) Bribery of employees; 


_(n) Competing with purchaser after the sale of 
business and good will; 


(0) Passing off the goods of one manufacturer or 
dealer as those of another. 


Let us now consider some of the practices which 
have been attacked by the Commission as unfair and 
the decisions of the Courts in regard thereto. 

Selling Below Cost 

The Commission issued several complaints upon 
the theory that it was unfair method of competition to 
sell below cost. In the case of Sears, Roebuck & Com- 
pany vs. Federal Trade Commission, 258 Fed. 307, 
the Circuit Court of Appeals for the Seventh Circuit 
confirmed the part of the Commission’s order enjoin- 
ing advertising misstatements and unfair reflections 
upon competitors, but set aside the portion of the Com- 
mission’s order forbidding the selling of goods below 
cost. 

Re-Sale Price Maintenance Agreements 

The Commission has issued a number of orders 
upon the basis that it is an unfair method of com- 
petition to suggest re-sale prices tu one’s customers 
and refuse to sell to parties who cut those prices. Many 
manufacturers advertise their products at fixed retail 
prices and at one time many of them endeavored to 
assure the maintenance of these re-sale prices by taking 
agreements from their purchasers not to sell below the 
advertised re-sale prices. Prior to the Commission 
Act, however, in the case of Dr. Miles Medical Com- 
pany vs. Park & Sons, 220 U. S. 233, it was held that 
such an agreement was unenforcible under the law of 
property or sales, in that a person cannot part with 
title to a chattel and at the same time retain control 
over the samé by limiting its re-sale price. It was 
further held that such an express agreement was in- 
consistent with the prohibitions of the Sherman Act. 
The same rule has been applied as to patented articles 
in the case of Bauer vs. O'Donnell, 229 U. S. 1, and 
Boston Store of Chicago vs. American Graphophone 
Company, 246 U.S. 8. 

In the case of U. S. vs. Colgate & Company, 250 
U. S. 300, an indictment under the Sherman Act did 
not charge that there was an agreement between the 
seller and buyer to maintain the re-sale price, but 
simply charged that the defendant announced re-sale 
prices and declined to sell to those who cut those prices. 
The Supreme Court held that the indictment was in- 
sufficient in that no agreement was charged. 

In the case of U. S. vs. Schrader’s Son, Inc., 252 
U. S. 85, the Court held that an indictment charging an 
agreement between seller and buyer to observe certain 
re-sale prices involved a violation of the Sherman Act. 
In Frey vs. Cudahy Packing Company in a suit for 
treble damages, it was held by the Supreme Court 
(April 18, 1921) that whether there was an implied 
agreement was a question of fact for the jury and 
might be inferred from all the surrounding circum- 
stances. 4 

These cases are all consistent, the conclusion there- 
from being that where there is an agreement, express 
or implied from surrounding circumstances, to main- 
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tain re-sale prices, there is a violation of the Sherman 
Act, but where there is no agreement and the seller 
merely suggests re-sale prices and refuses to sell to 
those who fail to maintain those prices there is no vio- 
lation of the Sherman Act. 

Evidently, however, the Federal Trade Commis- 
sion either misunderstood the Miles Medical case or 
else felt that under Section 5 prohibiting unfair meth- 
ods of competition it was authorized to enjoin practices 
which violated neither the Sherman Act nor the Com- 
mon Law, for, as above stated, it adopted the policy 
that refusal to sell on account of price cutting was 
unfair trade. 

An order of this sort, issued against Beechnut 
Packing Company, was challenged in the Court by the 
respondent, and on January 3, 1922, the Supreme Court 
published its opinion in that case, which in effect re- 
verses the Federal Trade Commission in its decision as 
to the right to refuse to sell. The Supreme Court 
reviewed the cages which we have referred to hereto- 
fore and concluded that a trader is not guilty of unfair 
trade or of violating the Sherman Act “who simply 
refuses to sell to others and he may withhold his goods 
from those who will not sell them at the prices which 
he fixes for their re-sale.” The Supreme Court, there- 
fore, modified the order of the Commission by eliminat- 
ing the prohibition against suggesting re-sale prices 
and the prohibition against refusal to sell to price-cut- 
ters. The Court, however, enjoined the practice of 
having customers report the names of price-cutters, 
the practice of placing price-cutters upon a black list, 
the practice of employing agents for espionage work 
in connection with enforcing re-sale prices, the prac- 
tice of putting secret symbols upon products in order 
to assist in the identification of price and using any 
other similar co-operative means of maintaining re-sale 
prices. It would seem a fair conclusion from this 
decision that a seller may suggest re-sale prices, and 
may decline to sell to price-cutters, but he may not pro- 
cure agreements from or use the co-operation of his 
customers in maintaining prices, and he may not use 
black lists nor any espionage system. It would seem 
doubtful, however, whether a seller may tel customers 
that they must maintain re-sale prices, since orders 
placed under such a condition might be construed to 
create an implied agreement to maintain prices. 

Of course, there is nothing illegal in a principal 
dictating sale prices to his agent. 


Price Fixing Under Patent Licenses 


The patent cases mentioned heretofore were cases 
in which the patentee had sold the patented article, for 
which reason he was held to have no power to restrict 


its use or fix the re-sale price thereof. These cases, 
however, are to be distinguished from the situation 
where a patentee merely gives a license to manufacture 
and sell under the patent. There are instances where a 
manufacturer, through ownership of a basic patent, 
fixes and controls the minimum price at which prac 
tically all of his competitors in his industry may sell 
their products. This is done by the manufacturer giv- 
ing to all of his competitors licenses under the patent 
to manufacture and seli upon the condition that any 
products manufactured thereunder shall not be sold at 
prices below those named by the licensor. This evi- 
upon the decision of the 


1 


dently is done in reliance 
Supreme Court in Bement vs. National Harrow Co 
(186 U. S., page 70), in which case the Court held 
valid under the Sherman Act the provisions of a license 
fixing the price at which the licensee might sell any 


products manufactured under the license. By this 
practice price competition has been known to be elimi- 
nated in an entire line of commerce, and perhaps 
this assurance of uniformity of price sometimes is 
quite as much an inducement for the taking of the 
license as is the value of the patent itself. 


Commercial Bribery 


The Commission has attacked the practice of sell 
ers making gifts and giving entertainments to employes 
of prospective customers. An order of this sort was 
reviewed by the Circuit Court of Appeals in the case of 
New Jersey Asbestos Company vs. Federal Trade 
Commission, decided by the U. S. Circuit Court of Ap- 
peals, Second Circuit, February 26, 1920 (264 Fed 
509). The Court held that the practice was a matter 
between the individuals concerned and not one so af- 
fecting the public as to give the Commission 
diction. Unfair practices at common law were viola- 
tions of individual rights for which the courts allowed 
redress to the individuals affected. The Commission, 
however, is not a forum for the assertion of individual 
grievances, and it is a fair inference from this decision 
that the Commission has authority to enjoin unfair 
practices only when they affect public interest, and 
whether public interest is involved is ultimately a ques- 
tion for the Courts and not the Commission 

Another practice which the Commission has at 
tacked is the giving of premiums by a manufacturer or 
wholesaler to salesmen of his customer in order to 
induce such salesmen to press the sale of the man 
facturer’s product. In the case of Kinney-Rome C 
pany vs. Federal Trade Commission, decided by 
U. S. Circuit Court of Appeals, Seventh Circuit ( 
Fed. 665), an order against such a practice was re- 
viewed and the practice was held to be not an unfair 
method of competition. The Court lays stress upon 
the fact that the thing complained of was done in the 
retailer’s business with his consent, and, therefore, that 
it was in effect the act of the retailer himself. The 
Court pointed out that there was no requirement that 
there must be competition within a retailer’s establish- 
ment between the various products which he sold. The 
channels of competition between retailer and retailer 
and between manufacturer and manufacturer must be 
kept open, but the retailer within his own establishment 
may restrict competition as much as he pleases. The 
order was, therefore, reversed. It must be borne in 
mind, however, that this decision is limited by the issues 
to instances where premiums are given to a customer’s 
salesmen with their employer’s consent 


juris- 


Lending Equipment to a Customer 
The Commission also decided that it is an unfair 
method of competition for a seller to loan or lease at a 
nominal consideration to a customer equipment with 
which to dispense and sell products purchased from 
the lender or lessor. For example, complaints were 
issued against wholesalers of coffee for f 
restaurants with coffee urns and against wholesalers 
of gasoline for furnishing retainers with gasoline 
pumps. There is a widespread practice among whole- 
salers of gasoline in the commercial sections of the 
country to lease to retailers pumps and tanks to be in- 
stalled at the curb for selling gasoline at retail to a 
mobile owners, the lease usually providing for 
of one dollar per year and containing a condition, not 
that the lessee shall deal solely in the lessor’s goods, 
but that the particular leased outfit shall be used solely 
for the storage and handling of the lessor’s gasoline. 
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Conspiracy Under the Sherman Act 


A couple of orders 


confirmed by the ‘¢ 
conspiracy or 


uuld be violations 


of the Commission have been 
prohibiting, as unfair trade, 
trade which 
In the case 


in restraint of 
Sherman Act. 


of National Harness Manufacturers Association vs. 
the Commission (268 Fed. 705), the U. S. Circuit 
Court of Appeals for the Sixth Circuit confirmed an 
order enjoining conspiracy and co-operation in at- 
tempting to compel manufacturers to sell only to job- 
bers and not to retailers. 

A similar case is that of Wholesale Grocers’ Asso- 
ciation vs. Federal Trade Commission, in which an 
order of the Commission was confirmed by the U. S. 
Circuit Court of Appeals, Fifth Circuit, on January 6, 
1922. In this casé, an association of wholesale grocery 
firms was found to be co-operating to prevent manu- 
facturers from selling to retailers by threats of boycott 
and others means. The Court held that this was an 
unfair practice in interstate commerce. 

From the foregoing, it will be seen that most of 
the Commission’s orders reviewed by the Courts have 
been reversed, and it has been reversed in its orders 
as to unfair practices whenever, to use its own lan- 
guage, it has left the shores of the judicial law and 
embarked on an uncharted sea. The orders of the 
Commission which have not been reviewed by the 
Courts are of kinds too numerous to mention, but 
many of them have been as to practices which the 
ordinary business man would be surprised to learn 
were uniair. 

It is to be remembered, however, that the Com- 
mission has been going through a transitional period, 
and that it is too early to pass judgment upon the 
effects of its creation. As we have the clarifying effect 
of more court decisions and the policy of the Commis- 
sion is shaped to conform with those judicial principles, 
there ought to develop from the Commission Act a 
business code which will be of considerable help to 
business men in determining what they may and may 
not do under the Federal law governing interstate 
commerce. 
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vate practice—is relatively small. In the larger com- 
munities, at any rate, most of the judges and chan- 
cellors, even if they are not hearing cases, have enough 
controverted matters to consider and decide to fill 
their time. But “meetings of judges,” attendances 
upon functions of one kind and another, conferences in 
chambers, many of them touching re-election, and 
aversion to continuous effort, without any excuse so 
far as known, operate to cut down the working time 
of judges, to the injury of litigants and the community, 
and the despair of lawyers. 

To the canons or principles suggested by Judge 
Benedict, there should therefore be added a canon like 
this: “So long as there are any cases to be heard or 
decided by a judge, he should, barring illness, unavoid- 
able accident, Sundays and holidays and a reasonable 
vacation, work at least seven hours out of the twenty- 
four hours, (excepting the usual Saturday half holi- 
day) in hearing and considering cases or in examining 
briefs, and authorities not cited in the briefs which he 
may be able to discover, with a view of rendering 
prompt and well-founded decisions.” 

However it be phrased, any comprehensive state- 
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ment of the duties of « judge, should contain some 
admonition to keep at work and to hear cases and make 
and announce decisions as promptly as may be. 

So far as our space permits, we venture to set 
forth sundry other points for consideration, to be in- 
cluded if approved, in a code of ethics for the bench ; 
availing ourselves, as will appear, of some of the sug- 
gestions of Judge Benedict. | i 

Duty of a Judge to the Community.—The law, 
though at times unjust, and at times working hardship, 
must be enforced. Judges have sworn to do this; and 
they are paid to do it. In cases where the law is un- 
popular, and the judge who enforces it shares in its 
unpopularity, it must still be enforced, even at the cost 
of the judge’s re-election. No judge who is unwilling 
to accept this, an unavoidable “risk of the business, 
should take the judicial oath. 

Political Acitvity—A judge should not take an 
active part in political campaigns, either by activity at 
the polls, appearing on the platform at political meet- 
ings for the discussion of partisan issues, or by en- 
dorsing candidates, whether judicial or otherwise. Nor 
should he, in any other way, for himself or another, 
publicly seek to influence elections of a partisan char- 
acter. He should not personally or through emissaries 
urge his own endorsement for judicial office upon 
members of the bar or others. Of course his friends 
and supporters may do this; but the judge, or the can- 
didate for the bench, should abstain from any active 
participation in his own nomination, election or ap- 
pointment, either personally or through urging his 
friends to “work for him.” When he consents to stand 


for election or re-election as judge, he sufficiently in- 


dicates that in his own opinion he is able to perform 
the duties of the office he seeks; and the question 
whether any other candidate is better equipped for the 
office is one he should leave to the determination of 
the electors, or of the appointing power. 

Duty to other sitting Judges —(a) A judge should 
abstain from public comment, adverse or otherwise, 
concerning cases on trial, or recently heard, by his 
fellow judges. His commendation of a fellow judge 
carries but little weight, and can do but little to further 
the cause of justice; and his adverse criticism of pro- 
ceedings in another court is unlikely to promote either 
the justice of a cause or the dignity of courts in the 
community. Should he deem himself able to assist in 
furthering justice in another court, or branch, he 
should address himself privately to the judge charged 
with the responsibility of hearing and deciding the 
cause or matter in question. oa 

(b) In questions involving a conflict of jurisdic- 
tion or change of venue, a judge should decide the 
matter submitted according to law as he understands 
the law; and should, unless his personal integrity is 
assailed, abstain from comment. And he should be 
especially careful not to inject into a controverted mat- 
ter any issue as to his own personal integrity, when such 
integrity is not clearly and unmistakably involved. A 
charge of prejudice on an application for a change of 
venue does not necessarily or even usually involve the 
integrity of a judge. 

~The duty of a Judge to Litigants—While in gen- 
eral a judge should abstain from active participation in 
the examination of witnesses, he should still be at 
liberty to ask questions, or otherwise to clear up mat- 
ters not understood by himself or by the jury. And in 
the event that he discerns that through the ignorance, 
timidity or inadvertence of counsel, or through any 
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other cause, a miscarriage of justice is likely to occur, 
he should if practicable interpose to the extent neces- 
sary to protect litigants. 

Witnesses—In dealing with witnesses, the court 
should be careful to refrain from exhibiting signs of 
impatience or annoyance where a witness is merely 
ignorant or dull. The superior intelligence, and the 
quicker perceptions of the judge should not by way 
of sarcasm, caustic comment, or rebuke, be brought to 
bear upon a witness who is merely dull or ignorant. 
This is manifestly unfair to the witness, and prejudicial 
to a case; and tends to obstruct rather than to further 
the impartial administration of the law. Where 
through misapprehension, a witness fails to make his 
answer responsive to the question, and the answer is 
stricken, it should be the object of the judge to explain 
to the witness where the trouble lies, rather than, either 
by word or by manner, to indicate impatience and an- 
noyance at the failure of the witness to distinguish 
between what is responsive and what is not. 

Charge to the Jwry—Even where the charge of 
the judge is oral, he should invite and encourage sug- 
gestions out of the presence of the jury from counsel 
as to what that charge should be, and should then take 
up exceptions as to his proposed charge, especially in 
cases of importance, or cases which occupy any con- 
siderable time in the trial. Where instructions are 
required to be in writing, the practice of calling counsel 
into chambers, or of dismissing the jury for a recess 
and of hearing from counsel as to any suggested in- 
structions the court is not, without further enlighten- 
ment, prepared to give, is to be commended as pro- 
moting the ends of justice, and as tending to save 
expense to the tax payer and to litigants. 

Treatment to be Accorded Counsel—(a)—Pa- 
tience—At all times a judge should exercise patience 
in listening to the arguments of counsel, and forbear- 
ance in permitting counsel to present his client’s case, 
taking care that no litigant shall have reason to think 
that his lawyer is persona non grata with the court. 
Especially is this true where a younger member of the 
bar is concerned. While it sometimes happens that 
through lack of experience or even through ignorance 
a lawyer will in the presentation of his case or the ex- 
amination of witnesses occupy more time than will be 
required by experienced counsel—yet the fact is that 
a judge’s impatience with inexperience or with ignor- 
ance leads to great hardship upon litigants; and the 
danger that the time of court and jury may be un- 
necessarily wasted through lack of capacity on the part 
of lawyers, is far outweighed by the danger that 
momentary impatience or annoyance on the part of the 
court at what he deems unpardonable lack of ability on 
the part of the lawyer, will preclude the fair presenta- 
tion of the case, and will result in injustice. 

(b) Presentation of Case-—Where lawyers seem 
to understand their case, they should be permitted, 
within reasonable limits, to present it, both by way of 
examining witnesses and of argument, in their own 
way, without the interposition of the court — except 
only so far as may enable the court or jury to under- 
stand the issues involved and the theory of counsel. 

(c) Contempt.—tIn the event that by reason of his 
conduct in court, or of matters contained in his brief, - 
or through criticisms published or inspired by him, an 
attorney is thought to be guilty of a contempt of court, 
a judge should himself assume the full responsibility 
for disciplining the offending attorney. To refer such 
matter to a bar association, or a committee of lawyers, 
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for the purpose of determining the guilt or degree of 
and is not a proper course for the 


guilt, is undignified, 
judge to pursue. 
(d) Conduct Argument to the Court—The 
English practice of stopping counsel in his argument 
where the court is persuaded that counsel is correct 
in his position, and of restricting argument to points as 
to which the court is against counsel, or is in doubt, 
is to be commended. A judge should, if he agrees with 
counsel in counsel’s contentions, so indicate; and 
should accord to opposing counsel full opportunity 
to be heard. Within reasonable limits of time, even 
though he may feel that counsel is unnecessarily prolix, 
a judge should not cut off argument of counsel against 
whom he is disposed to decide on the point under dis- 
cussion. And in ruling upon the admissibility of evi- 
dence, although it may seem clear to the court that his 
ruling is correct, yet if counsel desires to be heard 
briefly in support of his contention as to the admissi- 
bility or inadmissibility of a given question or of proof 
offered, he should never be denied this opportunity. 
(e) Young Lawyers—The bench owes to young 
lawyers an especial duty. The most promising of the 
young lawyers often lack confidence ; and, through lack 
of experience, frequently fall short in presenting neces- 
sary though formal proof in the first cases they try. It 
is the duty of the judge, as well to the community as 
to the legal profession, to exercise forbearance toward 
the lawyer, particularly the young lawyer, who is re- 
spectful to the court, and aj parently diligent and faith- 
ful in his client’s interest. It often happens that an 
inexperienced member of the bar will with great dili- 
gence prepare ; but, through inadvertence, will 
overlook some formal matter in the trial; e. g. quali- 
fying an expert, or proving a demand ; or will ask ques- 
tions unintentionally leading, or will in some other 
way indicating lack of experience rather than lack of 
ability and diligence, fail to conform to the rules of 
practice or of evidence. In this situation, con- 
temptuous comment is unwarranted. The judge here 
owes the young lawyer a lift, rather than a mere un- 
enlightening rebuke for inexperience and lack of 
knowledge of court procedure which, without expe- 
rience, a young practitioner could hardly acquire. 
(£) Rebuking Counsel—Before rebuking counsel, 
a judge should carefully consider the circumstances 
which seem to him to call for a rebuke ; and in the event 
that he deems reproof necessary, he should before 
administering it determine whether the offense of 
counsel proceeds from intentional disrespect toward 
the court, or merely from ignorance or possible inad- 
And if the offense arises from ignorance or 
inadvertence, it is rather the duty of the judge by en- 
deavoring to correct the misapprehension, to promote 
the administration of justice, than by publicly repri- 
manding counsel, to prejudice the cause of the litigant. 
Discussion in Absence of Opposing Counsel._— 
Such discussion should be wholly avoided. Especially 
as to matters of fact, it is harmful, and may create 
prejudice or bias in the mind of the court. To the ex- 
tent to which it is permitted, it constitutes an ex parte 
hearing and is indefensible. Moreover, if any such 
discussion be permitted, and comes to the knowledge 
of opposing counsel, its effect on the mind of the judge 
is likely, in the estimation of opposing counsel, to be 
exaggerated and to arouse suspicions of unfairness on 
the part of the court. The foregoing applies not 
merely to cases pending before a judge but also to 


a case 
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Ernics 


cases which, by way of review or otherwise, may come 
before him. 

Substantial Gifts or Lavish Entertainment by 
Practicing Lawyers Improper—Judges should not ac- 
cept substantial favors from individual practicing 
lawyers, whether by way of outright gift, or indirectly 
through lavish hospitality, or by way of defraying ex- 
penses of travel or at hotels, or otherwise. While 
ordinary hospitality and attention may be appropriately 
extended by lawyers to judges, where personal rela- 
tions of friendship or acquaintance warrant, yet sub- 
stantial presents of any kind from a lawyer to a 
judge, or unusual or lavish entertainment given the 
judge by a lawyer, even though in fact innocent, are 
readily susceptible of being misunderstood by the bar 
and by the community, and should be avoided. 

Hearing of causes.—A trial in court is primarily 
intended to test the merits of a cause; not the skill of 
counsel. It is not a game at which the most expert 
lawyer is to be declared the winner ; it is rather an at- 
tempt to ascertain facts which are disputed, and to 
apply the law of the land to those facts when ascer- 
tained according to the rules of evidence. Without 
taking sides, it should still be the constant object of a 
judge to promote the ascertainment of the facts in a 
case on trial before him, and to apply the law thereto. 
In the event that there is great disparity between con- 
tending lawyers in skill and experience, a judge, with- 
out assuming a hostile attitude toward the more ex- 
perienced lawyer, should still endeavor, so far as prac- 
ticable, to hold the balance true between the litigants 
before him ; and to allow the more skillful and experi- 
enced advocate no undue advantage. The judge 
should rather endeavor to supplement the efforts of an 
inexperienced trial lawyer than, by abstaining from in- 
terposing in the trial, allow the client of a young or 
unskillful attorney to become, for that reason, a victim 
of injustice. 

RussELL WHITMAN. 





Arguments Forcibly Presented 


(Terre Haute, Ind., Star) 

Seldom have the arguments in favor of the education 
and legal training of lawyers been more forcibly pre- 
sented than at the national conference of bar associations 
in Washington. Law being classed as one of the learned 
professions, it would seem to be a natural and inevitable 
result that those who wish to engage in its practice should 
be required to gain a reasonable share of that learning 
as a preliminary, but such is not universally the case. 
In Indiana, for example, the easy, accommodating rule 
established by the pioneer fathers that a good moral 
character was the only needful stipulation, still stands. 


A Layman Finds It Sound 


(Kansas City, Mo., Journal) 

It is not for those outside the legal profession to 
advise lawyers how they should educate themselves. Bar 
associations ought to know when a man is sufficiently 
educated to become a member of the profession. But the 
idea of requiring at least a two years’ general college 
course for lawyers before they enter the highly specialized 
and professionally technical law schools appears to the 
layman to be a sound one. 

It is sound not only when applied to lawyers but to 
the members of every other profession. The larger law 
schools recently have increased their requirements for 
general training, and the indications are that these de- 
mands will be increased until most of them make an 
A. B. degree, a requirement to admission to the law school 
proper. Requirements for admission to medical schools 
have been tightened similarly. 
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Mention of the Interesting and Significant Contributions Appearing 


in Current 
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Periodicals 


I. Among Recent Books 


HE sixth edition of Huddy on Automobiles 
(Matthew Bender & Company, Albany) which 
has just appeared is extended to include not only 
the great number of new cases on the subject, but also 
a new chapter relating to the forfeiture of vehicles un- 
lawfully carrying intoxicating liquors. Of the law 
books, the subject of which is descriptive rather than 
doctrinal, as this is, this one takes rank among the best. 

A new title in the Modern Legal Philosophy Series 
published under the auspices of the Association of 
American Law Schools is Philosophy in the Develop 
ment of Law by Pierre De Tourtoulon of the Uni 
versity of Lausanne (Macmillan Company, New 
York). The translation is by Martha McC. Reed, of 
Washington, D. C. There is an editorial preface by 
Maurice R. Cohen, of the College of the City of New 
York, and an introduction by Andrew A. Bruce, 
former Chief Justice of the Supreme Court of North 
Dakota. 

McGhee on Banks and Banking (Matthew Ben- 
der & Company, Albany, N. Y.) now appears in its 
third edition. There may be added to the present wide 
knowledge of this book this extract from its preface: 
“This edition as revised contains a full and complete 
text of the National and Federal Reserve acts in force 
at this time, with instructions relative to the organiza- 
tion of national banks, also a chapter on trust com- 
panies, bank acceptances, and the clearing house, mak- 
ing it a work of special value to lawyers and banker.” 

Those interested in political biography will wel- 
come the appearance of The Life of James Monroe by 
George Morgan (Small, Maynard & Company, Bos- 
ton). This is one of the few really comprehensive 
histories of Monroe’s fifty years of public life. Here 
are gathered together a considerable mass of illumi- 
nating matter which has been accumulating in out-of- 
the-way places in recent years 

A very friendly account of the Russian revolution, 
containing a wealth of material on the human interest 
aspect of that struggle is the book “Through the Rus 
sian Revolution” by Albert Rhys Williams (Boni & 
Liveright Company, New York). Of the books from 
the pens of the friends of the Russian revolution this 
is among the best. 

In the field of international law and diplomacy 
recent interesting titles are The Conduct of American 
Foreign Relations by Prof. John Mabry Matthews of 
the University of Illinois. (Century Company, New 
York.) This is a functional, as opposed to a chrono- 
logical, treatment of the constitutional law and con- 
stitutional practice aspects of our governmental activity 
in international relations. Leading American 
Treaties by Prof. Chas. E. Hill of George Washington 
University (Macmillan Company, New York). The 
purpose of this book is to give the historical setting 
and the chief provisions of fifteen of the leading 
American treaties. . The History and Nature of 
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University 


International Relations 
Walsh of Georgetown 
pany, New York). Here is a collect 

by the foremost scholars in the fel 

law and history. It merits a very 

The Real Japanese Question by K 
(Macmillan Company, New York) is a! 
in the preface as one of optimism bas« 
International Relations by Viscount B 
Company, New York). This is a coll 
lectures delivered by Viscount Bryc 
States in the summer of 1921. Beit 
audiences largely non-professional, the | 
from the technicality of treatment whic! 
their being read by the general publi 
Foreign Relations During the Last 
Baron S. A. Korpf, Professor of P 
Georgetown University (Macmillan (| 
York.) 


The subject is treated under eig 
for each of the important nations of Eur 
The final chapter is devoted to the 
diplomacy. The a worthy pi 
stitute of Politics which the efforts of P1 
\. Garfield of Williams College gave 1 

In the field of industrial relations { 
attract attention. Constructive Experin 
trial Cooperation Between Employ 
(Academy of Political Science, C 
New York ). 
presented at the annual meeting of 
1921.... The Settlement of Wag ites by Prof 
Herbert Feis of the University of Kansas (Macmillat 
Company, New York). Here are considered the fac- 
tors governing wage levels in the | ed States at the 
present time. There is formulated 
settlement based on the author’s theoreti 
the present situation with reference to wa 
Psychology of Industry by James Dreever 
versity of Edinburgh (E. P. Dutton Company, New 
York). This is a general treatment of subject 
designed for courses or social stud) eeneral 
psychological principles are emphasiz: 

The Labor Movem 

Wilson, All Saints Chur 
Nova Scotia (The Stratford Compat 
thesis is that the labor movement has 
intellectual furniture from Christia ) 
its practice from the practice of the church for the past 
two thousand years. It reaches the conclusion that 
the labor movement will not be successful in its aims 
until it has taken the last step and become Christian.” 

An American Diplomat 1 
Reinsch, pp. 396 (Doubleday, Page 
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At the time of Mr. Reinsch’s arrival in Peking in 
the fall of 1913 \merican Ambassador to China, 
Yuan Shih Kai President of the Republic. Mr. 
Reinsch’s book starts with an introduction to Yuan, 
and in a rougl chronological order deals with the 
more important events in Chinese history that either 
took place in Peking or were reflected in Peking during 
the six years of Mr. Reinsch’s residence. 

Chese event re both numerous and important, 
and Mr. Reins vas so much on the inside that the 
account of then for that reason additionally inter- 
esting. Without attempting a precise catalogue of the 
events treated by the author, the following may be 
mentioned as of general interest: the latter part of 
the Presidency of Yuan Shih Kai, and his half hearted 
and ineffectual attempt to create himself Emperor ; the 


dealings of the Chinese government with the various 
American interests that were seeking to undertake 
development schemes in China, such as the Hwai River 
conservancy plan, the Standard Oil Company’s oil 
development investigations, and the various loans, in- 


cluding those of the consortium and the later inde- 
pendent loan by the Commercial and Continental Bank. 
Naturally matters of a more directly diplomatic nature, 
such as the Twenty-one demands, the breaking off of 


relations with G iny and the ultimate entry of China 
into the great war, the Shantung question and China’s 
part in the Peace Conference are touched on at some 
length. 

All these 
personal fasl 


are dealt with in an episodic and 
rhere is no attempt to make a de- 


tailed examination of the historical background or to 
trace origins or consequences. But the book is none 
the less interesting on that account, and the lack of 
minutiae make st for that reason a more attractive 
book for the general reader. Mr. Reinsch contrives 
also to give thumbnail sketches, frequently in very 


striking fashion, of all the men, Chinese and foreign, 
who played important parts in the game of Chinese 
politics while he was in Peking. In addition to this he 
incidentally gives a considerable number of interesting 
side lights and information relating to Chinese life in 
Peking. 

Perhaps the most abiding general impressions left 


from a perusal Mr. Reinsch’s book are those of the 
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sinister dominance in Chinese political life of the mili- 
tary provincial governors or tuchuns; the dependence 
of the Chinese on foreign assistance both in the way 
of advice and more materially, and a consequent doubt 
as to where, if anywhere, China is headed and what her 
future is to be. 

Mr. Tyau’s book gives, if not an answer to this 
doubt, at least a carefully co-ordinated and suggestive 
supply of information that may help one in forming 
his opinion. Mr. Tyau takes up in separate chapters 
the more important factors in modern Chinese life. 
Some of his chapter headings will best indicate the 
scope of his work : Educational Reforms, Foreign Edu- 
cated Reforms, The New Woman, The Student Move- 
ment, Industrial and Commercial Problems, Labor’s 
Awakening, Judicial Reforms, Entry Into the World 
War, Participation in the Peace Conference. These 
and other subjects are considered to a certain extent 
from a historical point of view but only so far as such 
treatment aids the primary purpose of showing the 
present situation and probabilities of future develop- 
ments. The book is written from the point of view of 
a Chinese who believes in the future of his country but 
it is not either unfairly partisan or foolishly optimistic ; 
the realization of deficiencies and of the need for the 
utmost effort by the Chinese is definitely expressed 
The value of the book is increased by three appendices 
containing respectively: (1) the official Chinese state- 
ment of the negotiations between China and Japan 
relating to the so-called Twenty-one Demands; (2) the 
claim of China submitted to the Paris Peace Confer- 
ence for the direct restoration of Shantung; (3) the 
questions for readjustment submitted to the Peace 
Conference by China, embracing inter alia the re- 
nunciation of spheres of influence, withdrawal of for 
eign troops, abolition of consular jurisdiction, and 
tariff autonomy. It is a distinctly worth while book 
for either the casual reader or one who has a some- 
what more detailed interest in China. 

Both Mr. Reinsch’s book and Mr. Tyau’s are 
carefully indexed. The latter book is also illustrated 
from photographs. 

Harry A. BiceLow. 

The University of Chicago Law School. 





Il. Current 


URING 1921 crime in Detroit, Michigan, was 
reduced from fifty to sixty per cent as compared 


with that during the previous five years. What 
part the new fied criminal court of Detroit played 
in that result nsidered in the April issue of: the 
Journal of thi erican Judicature Society. 

J. Kent Greene of the Chicago Bar, who is Man- 
ager of the Commerce Court of Arbitration of the 
of Commerce, sets out the prog- 
ress attained in arbitration under the new Arbitrations 
and Awards Act of Illinois and the reasons for the im- 
mediate success attained by the Commerce Court of 
igo in the April issue.of the /Ilinois 


f ‘hicago Asso 


Arbitration in ¢ 
Law Quarterly. 
An interesting article on procedure is that by 
Prof. Lewis M. Simes of the University of Montana 
Law School the real party in interest clause of 
codes of civil procedure. This article contains a very 
nd helpful classification of the cases 
Kentucky Law Journal, January.) 


useful collectiot 


on this subject 





Law Journals 

Prof. D. O. McGovney considers in the March 
number of the Jowa Law Bulletin the cases and other 
authorities on the ineligibility of a United States Sen- 
ator or Representative to hold other federal offices. In 
the same journal is a brief article by Prof. Percy 
Bordwell on mistake and adverse possession, 

Bram Thompson, Esq., publishes in the March 
issue of the Canadian Law Times an extended con- 
sideration of whether joint stock companies organized 
under the laws of the Dominion and provinces of Can- 
ada are common law corporations. 

The general movement toward the reorganization 
of state administration in the interest of greater effi- 
ciency gives point to a discussion of this question by 
Prof. Bruce Williams, of the University of Virginia, 
in the April issue of the Virginia Law Review. 

Raymond G. Brown of the Dover (N. H.) bar has 
a striking statement of the considerations which can be 
urged against the type of class legislation found in the 
Sherman Act’s exemption of farmers and wage earn- 
ers. (American Law Review, March-April.) 























Prof. Francis H. Bohlan of the University of 
Pennsylvania is the author of an extended examination 
of the doctrine that a landlord who, for a consideration, 
makes repairs and is negligent in so doing is liable not 
only to the tenant and his family but also to “all per- 
sons who within the contemplation of the landlord and 
the tenant were to use the premises under the lease.” 
(Harvard Law Review, April.) 

Prof. Nathan Isaacs of the University of Pitts- 
burgh defends a very interesting thesis in the April 
issue of the Yale Law Journal to the effect that the 
unorganized mass of legal data theretofore compre- 
hended by the term assumpsit was rendered capable of 
logical organization only when first divided, during 
the nineteenth century, into two parts now called con- 
tracts and quasi-contracts. So also it will not be pos- 
sible consistently to define or logically to classify torts 
till the mass of data now subtended by that term is 
arranged under two distinct heads, torts and quasi- 
torts... . The journal just mentioned contains two 
other articles of marked interest. Prof. Garrard Glynn 
of the New York Bar has worked out in detail the 
effect of the principal's bankruptcy upon the surety's 
right to indemnity. . . . Prof. Herschel W. Arant has 
collected, arranged and critically examined practically 
all of the authority there is on the duty of the depositor 
to his bank in connection with forged checks. 

From the standpoint of legal methodology an im- 
portant article is one on net income and judicial eco- 
nomics by Henry Rottschaefer of the New York Bar. 
He concludes: “The effectiveness of law as a social 
instrument varies directly with the extent to which it 
takes account of the extra legal factors of the situation 
that it aims to control. The rules it prescribes for 
economic relations will conform to accepted and well 
founded views of justice about in proportion as correct 
economic analysis contributes to their content. That is 
as true of other economico-legal problems as of that 
one herein selected for illustrative purposes, for the 
relation between law and economics is a subject with 
ramifications as extensive as the points of contact be- 
tween the legal and economic systems of modern 
society are numerous and diverse.” The illustrative 
problem referred to is whether capital betterments may 
be deducted in determining whether the operation of a 
property shows an income for the holders of income 
bonds. The business principles which should control in 
deciding this question are fully set out. Michigan Law 
Review for April ... A very valuable study on crim- 
inal responsibility is that entitled Due Process and 
Punishment by Clarence E. Laylin and Alonzo H. 
Tuttle of Ohio State University. This appears in the 
journal Jast mentioned. 

Besides the article on Commercial Letters of 
Credit by William E. McCurdy of Harvard Law 
School, which is concluded in the April issue of the 
Harvard Law Review, there appears this month also 
an article on the same subject in the April issue of the 
Columbia Law Review, the author being Carl A. Mead 
of the New York Bar. Of very great interest is Mr. 
Mead’s inclusion of the forms in actual use in the field 
of his inquiry. . . . Unusual in content and interest is 
the discussion of The Law of Adoption by John Fran- 
cis Brosnan, which also is to be found in the April issue 
of the Columbia Law Review. 
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Uniform Mortgage Law Committee Desires 
Suggestions 
The Committee on the Uniform Mortgage Law 
desires suggestions for the proposed Uniform Mort- 
gage Law now being considered by the commissioners 
on Uniform State Laws. 

The first draft of a Uniform Mortgage Law was 
presented at the last conference and a second draft 
will be presented at the San Francisco conference in 
August. The first draft provides for a short form 
mortgage that will incorporate by reference, complete 
statutory covenants, the absence of which has made the 
numerous short forms already enacted, unworkable. 
It will provide for an effective statute of limitations for 
mortgages that will leave the mortgaged premises 
cloudless, after the prescribed period has run, which 
now exists in not more than a half-dozen states. The 
act provides for an extra judicial foreclosure when a 
power of sale is given in the mortgage, regulated by 
statute. It is known as foreclosure by advertisement 
and takes place by publishing a notice of foreclosure 
sale, a sale by the sheriff and a certificate of foreclosure 
sale by him which operates as a deed at the end of the 
one year period of redemption. 

The Committee wish criticisms and suggestions 
upon the proposed act, and especially upon the question 
as to whether the sale should be at the end of the 
period of redemption and final, or at the beginning, as 
contained in all present acts of its kind. 

The first report and draft will be found on page 
246 of the Hand Book. 

Address S. R. Child, Chairman, or Donald E. 
Bridgman, Draftsman, Uniform Mortgage Committee, 
Minneapolis, Minn. 





Proposed Uniform Arbitration Bill 

Chairman Harkless, of the Arbitration Committee 
of the Conference on Uniform State Laws, announces 
that the committee has now gotten the proposed uni- 
form arbitration bill in final shape for presentation at 
San Francisco. It has been issued in printed form. 
In general terms it provides that any provision in a 
written contract to settle by arbitration a controvetsy 
existing between the parties shall be valid, enforceable 
and irrevocable save upon such grounds as exist in law 
or equity in that particular. The bill further provides 
for the appointment of arbitrators and, upon their fail- 
ure to respond, that the court may appoint one; for 
time of meeting upon notice of the parties, with power 
to issue subpoenas and compel attendance of witnesses ; 
that the arbitrators shall meet together but that the 
decision of a majority shall be the decision of the Com- 
mission; that the award must be reduced to writing 
and filed with the Clerk of the Court having jurisdic- 
tion of class of actions involved in the controversy and 
copy of it delivered to the arbitrators, and upon being 
filed in the court, either party may move for judgment 
upon it or for its vacation; and specifically provides 
the cases in which it may be vacated. 

It further provides that the court shall render such 
judgment as the arbitrators have recommended. 

It further provides that if any party to the arbi- 
tration agreement shall seek to ignore it the other party 
may by proceedings in the court stay his action until the 
arbitration shall have been determined. 

The bill further provides for appeal or writ of 
error, but limits the appeal only to question of law, and 
not to a review of the merits of the controversy with 
the arbitrator. 














cs 
li- 
at 
n. 


sy 
le 


cs 
il- 
or 
er 


he 
n- 


og 
1g 


)i- 
ty 
he 


of 


th 








CURRENT LEGISLATION 





It will be the purpose of this Department to 
bring to the attention of the bar the interesting 
changes in the fields of law which are being made 
by the legislatures. No person can be more alive 
to the possibilities of error, especially errors of 
omission, than the editors of the Department. 
The work of collecting the statutes for the past 
year has been performed under great difficulty, 
but st is hoped that it will be more successful with 








greater experience. The notes in the department 
will be simply a statement of the law as tt appears 
in the statutes, with little or no attempt at its 
interpretation through a discussion of the cases. 
It is hoped that members of the bar will co- 
operate in calling the attention of the editors to 
omissions and mistakes and in supplying them 
with important new statutes in their states. Only 
by such co-operation can the department succeed. 








Legislation Affecting Aliens 

EGISLATION in respect to aliens shows in widely 
§ scattered states a restrictive tendency. A new in- 

terest is given to the anti-alien land legislation, 
where the limitation runs against those who cannot be- 
come citizens, by the Draft Act of 1918, 40 Statutes at 
Large, 955, which made incapable of naturalization 
neutral nationals, who having taken out their first 
papers, were drafted but escaped service by pleading 
their foreign citizenship. As there will probably be 
such cases among the nationals of nearly every Euro- 
pean neutral country, the provision of the land laws 
granting to any such alien the right to hold real estate 
only when given by treaty with his country, will cause 
a study of those treaties in a new light. 

California has put her wide experience with re- 
strictive legislation into an initiative measure which was 
approved by the people in 1920. It authorizes aliens 
eligible to citizenship to hold land “in the same manner 
and to the same extent as citizens,” but allows those 
not so eligible to hold real property or any interest 
therein only so far as is prescribed by “any treaty now 
existing” between the United States and the country of 
such alien. In view of the constitutional supremacy of 
a treaty over a statute, however, it is certain that this 
apparent attempt to limit the future exercise of the 
treaty-making power will be interpreted out of the 
statute. The fiction of corporate ownership cannot 
shelter alien holdings, for the same rule is applied to 
companies, associations or corporations the majority of 
whose shares are owned by such aliens, who further- 
more are forbidden from holding any stock in corpora- 
tions, companies or associations authorized to acquire 
or hold farm land, except so far as a treaty now gives 
them that right. 

Another method by which aliens of the prohibited 
class might control land is met by this law. Many of 
these aliens have children born in this country who are 
therefore citizens whose right to hold land cannot be 
questioned. The act forbids any alien who cannot hold 
land to act as guardian or trustee for a minor citizen 
in respect to his real estate, and authorizes the court to 
make an appointment where necessary; and to further 
make sure that a citizen trustee is not in fact acting as 
a blind, such trustee must report to the Secretary of 
State and the County Clerk, administrative not judicial 
officers, the amount of property he holds and how it is 
managed. A drastic provision directs the probate court 
to sell an alien heir’s share in real estate, the money to 
be given him. To meet another possible loophole, it is 
made prima facie evidence of an intent to break the 
law, if property is acquired in the name of a person who 
might own it, but the consideration is paid by an alien. 
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So if an alien bought land and recorded the title in the 
name of his native born child he would be liable to fine 
and imprisonment, but the property could scarcely be 
forfeited. 

Where he holds a mortgage or other lien, he is in 
better case, for then if he forecloses, he has two years 
in which to dispose of the property, if it be farm land, 
and no limit is put on his holding other real estate so 
acquired. The new act has an effective device to pre- 
vent leases to aliens of the prohibited class. Their 
leasehoids are forfeit to the state, and the Attorney 
General or the local District Attorney is authorized to 
petition the court to order a sale of the property leased. 
The value of the leasehold is to be paid to the state, 
and the balance goes to the owner of the property. 

The new Washington Act (Chapter 50) changes 
the former law which allowed the ownership of rea! 
estate by aliens, except those incapable of citizenship, to 
permit only aliens who have “in good faith” declared 
their intention to become citizens. This, of course, wil! 
bar out Chinese and Japanese, but it goes much further 
than California where aliens eligible to citizenship are 
on the same basis as citizens. A declaration of inten- 
tion is presumptively not bona fide if the declarant is 
not admitted to citizenship within seven years. Under 
the naturalization laws of the United States, the effect 
of a declaration of intention terminates in seven years 
and a new declaration must be made. Like California, 
an alien who cannot himself hold land, cannot act as 
trustee or guardian of an estate any part of which is 
land. An alien may acquire land by inheritance, by 
foreclosure of mortgage or for a debt, and hold it for 
twelve years. The new act is in the same words as the 
constitution ; formerly, therefore, many aliens were by 
law permitted to hold land, who were forbidden by the 
constitution from doing so. Only the state could ques- 
tion the right of such alien under the constitution to 
hold land, so he was protected in his dealings with pri- 
vate citizens. (Keene v. Zindorf, 81 Washington 153; 
Prentice v. How, 84 Washington 136.) To reach such 
persons expressly, the new act declares forfeit to the 
state all land held in violation of the constitution, as 
will be all land transferred to aliens after the passage 
of the act. To avoid fraud, in case of an alien mort- 
gage in possession, the mortgage is deemed matured, 
and foreclosed, and the mortgagee must sell it within 
three years. 

Apparently to remove doubt in certain cases, the 
act contains a provision that it shall not impair any right 
“heretofore or hereafter” acquired by a citizen from an 
alien in good faith and for value. Stated in this nega- 
tive form, it raises the question as to whether the legis- 
lature intended to make invalid gifts of land held by 
aliens to their native born children or to citizen friends, 
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especially if after the gift were made it could be shown 
that some benefit from the gift accrued to the alien 
donor. The act covers all who do not declare their in 
tention to become citizens, so forfeitures under it may 
become a very important consideration. This statute 
goes further than the Mexican Law in respect to land, 
which requires an alien who desires to hold land in 
Mexico to agree to be treated in the same footing as a 
citizen in respest to that land. 

Texas, while prohibiting alien ownership of land, 
formerly excepted those who were bona fide resident 
and then gave them ten years after ceasing to be resi 
dents in which to dispose of it. The new law (Chapter 
134) adds to the prohibition leaseholds or other inter- 
ests in land. The new law permits aliens during bona 
fide residence to own land, if they (1) were bona fide 
residents when the act became law, or (2) have de 
clared their intention to become citizens, or (3) are 
“natural born citizens” of a country having a common 
land boundary with the United States, or (4) are citi- 
zens of a country which “now permits American citi 
zens” to own land in fee, but compels them to dispose 
of it within five years after leaving the state. This 
provision certainly prevents Russian citizens from own- 
ing Texas land unless they declare their intention t 
become citizens. 

The law makers evidently did not desire to prevent 
the loaning of foreign capital on Texas land, for they 
allow foreigners to hold and foreclose mortgage or 
other liens, and give them five years in which to sell 
property so acquired. They also permit an alien who 
holds land contrary to the law to convey “a fee simple 
title” before escheat proceedings are begun, but a con 
veyance in trust to evade the law is void. The act fur- 
ther prohibits the appointment of any alien, unless he 
is permitted to own land, as guardian of a minor, or as 
executor or administrator of a person dying in the 
state. Land held by corporations in which the majority 
of the stock is “legally or equitably” owned by such 
aliens is subject to escheat and so is land held in trust 
for the beneficial use of any such alien. 

Delaware (188) amends its law in respect to alien 
ownership by admitting only aliens eligible to citizen 
ship under the laws of the United States to acquire, 
possess, inherit, transfer or transmit real or personal 
property, except as provided by “any treaty now exist 
ing between the Government of the United States and 
the country of which the alien is a citizen or subject.” 

Nebraska (142) extends her limitation to owner 
ship or leases for over five years, and includes in the 
prohibition all aliens, even residents, but resident aliens, 
however, may take by descent or devise. They must, 
however, sell within five years. Formerly a resident 
alien could hold land freely. Any alien may be pur- 
chaser at an execution sale under his own judgment, or 
may acquire real estate by enforcing a specific claim 
but here again he can hold it only for ten years. The 
provision in respect to corporations is aimed not at 
alien ownership of stock as in California, Washington, 
and Texas, but at alien control. If any corporation in 
corporated under the laws of Nebraska or any other 
state and holding real property in the state, elects an 
alien majority in its board of directors, it is treated like 
an alien, and if a domestic corporation, its charter may 
be forfeited. The limitation on land holding by corpo- 
rations, however, does not apply to land held for rail- 
road or manufacturing purposes or land situated in the 
corporate limits of a city. 

Arizona (95) declares that a person not a citizen 
cannot be appointed executor or administrator and 
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Michigan (346) requires that the state public admin 
istrator be appointed administrator of an estate whose 
heirs reside in a foreign country. Nevada (111) re 
quires teachers in any school receiving state funds to 
be citizens or to have declared their intention, and the 
same state (91), perhaps to prevent the acquisition of 
citizenship, prohibits the adoption of a Mongolian child 
by any but Mongolians. 

Both Massachusetts (290) and ( 
forbid the admission to the bar of aliens who have taken 
out their first papers. California allows such 
previously admitted to continue practice, if, within six 
months after being entitled to citizenship, they become 
citizens. Otherwise their licenses are null and void one 
year after the act takes effect 

Resident aliens are prohibited from ht 
New Mexico (120) and South Dakota (24. 
South Dakota act expressly allows non-resident aliens 
to hunt, and New Mexico limits its prohibition to alien 
residents of New Mexico and adjoining states, but the 
grace given other aliens is but short, since five days’ 
sojourn in the state constitutes residence for this pur- 
pose, New Mexico also forbids possession of a shot 
gun or rifle by these aliens, and possession of such a 
weapon is conclusive evidence of violation of the act. 
Going further, its presence in his room or camp i: 
prima facie evidence thereof. Nebraska (14 
even further in keeping separate aliens and firearms, 
declaring an alien guilty of a misdemeanor if he owns 
firearms or has them in his possession 

California (424) made an abortive attempt to levy 
a substantial poll tax for school purposes on alien male 
inhabitants of the state. Aliens were to register and 
were to be given certificates of registration with identi- 
fication marks. A certain spur to local interest was 
the appropriation of the money collected in each county 
to the local school fund. The act failed of its purpose, 
being held unconstitutional by the State Court in ex- 
parte Kotta, 200 Pacific 957. 
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Morris M. Cohn 


Morris M. Cohn, of Little Rock, Arkansas, promi- 
nent member of the bar of that state, died at his home 
in Little Rock on April 3. Mr. Cohn had been a mem- 
ber of the American Bar Association since 1880, and 
was one of the earliest members of the Arkansas Bar 
Association. For several years he was president of 
the Board of Trade of Little Rock, and it is said to be 
due largely to his efforts that the Rock Island Railroad 
was built west from that city. 

Mr. Cohn was a frequent contributor to legal peri- 
odicals, and the files of the American Law Review and 
the Central Law Journal bear witness to his interest 
and ability in that respect. He was the author of sev- 
eral works on legal, sociological and historical subjects, 
among them “The Growth of the Law,” and “Intro- 
duction to the Study of the Constitution,” which was 
included in the historical series issued by Johns Hop- 
kins University. 


Judge A. E. Cheney 


Judge A. E. Cheney of Reno, Nevada, member of 
the General Council of the American Bar Association 
for his state, died in March, 1922. Judge Cheney had 
been particularly active these late years in the work of 
the National Conference of Commissioners on Uni- 
form State Laws. 
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A PIONEER STUDY OF PROSECUTION 


Another Chapter from the Cleveland Survey of the Administration of Criminal Justice Based 
on the Report of Mr. Alfred Bettman of the Cincinnati Bar Assisted by Mr. 
Howard F. Burns of the Cleveland Bar 





HE study of “Prosecution” at various points 
[eat with subjects which have been treated in 

the study of the criminal courts, but always from 
the angle of the prosecutor. It emphasizes at the out- 
set the prime importance of the Municipal prosecutor 
especially where, as in Cleveland, he has charge of the 
early stages of State cases. He has the function of 
deciding at the very beginning whether any criminal 
proceedings are to be brought at all. More than that, 
the office of the Municipal prosecutor, along with the 
Municipal Court, is a point of contact with the ad- 
ministration of justice of the overwhelming majority 
of the inhabitants who come into contact with court 
or court officials. The Municipal prosecutor’s work 
may extend to certain Municipal or State misdemeanor 
cases which are carried up on error to the Court of 
\ ppeals. 

The report presents certain “mortality tables” 
which show in considerable detail the efficiency of 
criminal prosecution at various stages. The figures for 
the Municipal Court are secured by taking one-tenth 
of the cases for the years 1919-1920 and for the Com- 
mon Pleas Court by examining the records of all 
criminal cases appearing in that court for the first 
time during the year 1919. These tables are prefaced 
with the reasonable statement that “a high percentage 
of cases which failed at various stages is an indication 
of something wrong in the earlier stages.” This “some- 
thing wrong,” the study indicates, is in a large percent 
of cases the inadequacy of prosecution methods. The 
table shows, for instance, that of all the felony cases, 
an overwhelming majority of which are bound over 
by the Municipal Court, 21.54% resulted in “no bills” 
by the grand jury. This percentage indicates that 
many cases which the Municipal Court should have 
discharged reached the grand jury, or that many good 
cases reached the grand jury in an ill-prepared con- 
dition. The mortality tables show that even after in- 
dictment 12.33% of the cases in the Common Pleas 
Court were “nolled” on all counts at the instance of 
the prosecutor. This is exclusive of other dismissals 
without trial which were not technically “nolles,” and 
of certain cases where the charges were “nolled” be- 
cause the defendant was under sentence for some 
other charge, or “nolled” after reversal by upper court 
or jury disagreement. Adding these to the first figures, 
14.27% of the cases which had successfully passed the 
two preliminary examinations of Municipal Court and 
grand jury were later dropped. Here ts that part of 
the mortality table of felony cases in 1919 which deals 
with the Court of Common Pleas: 


Note: In the December, 1921, issue of the Journal 
appeared extracts from the Cleveland survey of the adminis- 
tration of criminal justice, dealing with “the historic Amer- 
ican legal background,” by Dean Pound, and the study of 
the administration of the criminal courts by Mr. Reginald 
Heber Smith and Herbert B. Ehrmann of the Boston 
bar. The present article is merely a presentation of con- 
crete findings made in what has been termed a pioneer study 
in the particularly important field of prosecution. 
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MORTALITY TABLE OF FELONY CASEs, 1919 


i 2 3 4 
Num- Numberof Per Per cent of 
berof casesre- centof cases re- 


In the Common Pleas Court cases mainin cases mainin 
Total cece eeeereseeseeessccesene 3,236 oes : 100.00 eee ing 
No MD cccetandetanebacdanescun 697 2,539 21.54 78.46 
Nolls prosequi on all counts...... 399 2,140 12.33 66.13 
Nolle prosequi after new trial is 
eee 13 2,127 0.40 65.73 
Nolle prosequi after jury disagreed. 6 2,121 0.19 65.54 
 . . oe A ee 223 1,898 6.89 58.65 
Acquitted second trial............ 5 1,893 0.15 58.50 
Nolle prosequi, convicted or in 
: — on other charges...... 84 1,809 2.60 55.90 
Discharged on demurrer.......... 5 1,804 0.15 55.75 
Discharged on motion to discharge. 10 1,794 0.31 55.44 
Discharged for want of prosecution 16 1,778 0.49 54.95 
Bail forfeited or never in custody. 90 1,688 2,78 $2.17 
Miscellaneous dispositions resulting 
TR MO SORIMER.0 20. .ccccscece 92 1,596 2.85 49.32 
Convicted of misdemeanor ....... 74 1,522 2.29 47.03 
Original plea guilt of lesser offense 22 1,500 0.68 46.35 
Changed plea not guilty to plea of 
_ guilty lesser offense.......... 193 1,307 5.96 40.39 
Original plea guilty of offense 
GRE vdicussisnetseacbace 433 874 13.38 27.01 
Changed plea not guilty to guilty 
of offense charged........... 550 324 17.00 10.01 
Convicted of felony ............. 293 31 9.05 0.96 
Miscellaneous combinations of pleas; 
ee Oe ee 17 14 0.53 0.43 
Other dispositions; sentenced..... 14 ee 0.43 


Passing from these considerations the report ex- 
amines the Municipal Court in operation, the descrip- 
tion of the proceedings setting out in all its sordid 
aspects the administration of justice therein. Pros- 
ecution was chiefly conspicuous by its absence. The 
prosecutor was present at some of the cases and absent 
during some, but the part which he played was purely 
negative. Cases were disposed of with startling 
rapidity, which rendered it impossible to give attention 
to those which merited a real examination. In a certain 
room about 71 cases were disposed of at the rate of 
two and a quarter minutes per case, and in another 
room the rate per case was about two and a half 
minutes. There was no stenographic record, thus 
affording opportunities for perjury which the people 
of Cleveland and the Criminal Court reporters of the 
newspapers are convinced flourishes freely. In con- 
nection with this the report calls attention to the ex- 
ceedingly small number of cases of prosecution for 
perjury and the very much smaller number of con- 
victions. 

In the Municipal Prosecutor’s office organization 
was found to be ineffective. The staff consists of the 
chief prosecutor and six assistants. The assistants 
themselves are named not by their putative chief, but 
by the Law Director. There is no distribution or 
specialization of work, whether of preparation or trial, 
according to classes of cases, importance of cases, or 
any other basis for classification. There is a marked 
laxity in the custody of affidavits which lends itself 
to occasional disappearance, and the record system 1s 
primitive and unsatisfactory, rendering the tracing of 
a criminal record in this court unusually difficult. 
“Nolles” and other dispositions are made of cases 
without adequate record of the reasons. Mr. Bettman 
compiled a list of the number of cases which were “no 
papered”—which means that the proceedings were 
dropped prior to the issuance of an affidavit, and 
“nolled.” On inquiry the prosecutor and his assistants 
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were able to remember the reason for this disposition 
in practically none of the cases. Nor could they refer 
to a record for an answer. They described in an ab- 
stract manner various types of recurring situations 
which they treated as justifying the entering of a 
oe ” ° - . 

nolle,” but did not concretely by. means of their recol- 
lection or reference to a record bring any of these 
cases in question within this type. 

The conduct of the prosecutor’s office in connec- 
tion with the acceptance of pleas of lesser offenses 
is also said to be loose and haphazard. Nor does the 
prosecutor, even when present in court, take any part 
in the court’s deliberation upon the question of suspen- 
sion of sentence. The whole practice in this regard 
is characterized as excessively loose, and the same may 
be said as to his attitude towards motions for “mitiga- 
tion of sentence.” The report adds: 

This careful treatment of motions in mitigation of 
sentence, including presentation of evidence by the 
prosecutor, is seldom observed. In practice the prose- 
cutor conceives that his duty has been done when the 
trial of the case is finished and sentence has been pro- 
nounced. One of the judges of the Municipal Court 
described with considerable detail the procedure fol- 
lowed by him. The description made it apparent that 
cases before him receive more trial after sentence than 
before; that the facts are more carefully looked into 
after trial and verdict than before; that, in short, with 
very slight and casual information concerning the 
facts, judgment is rendered and sentence imposed, and 
then a more careful investigation of facts is made in 
passing upon a request for mitigation or suspension of 
the sentence. There is much to indicate that the 
practice is not limited to this judge. This shows a 
tendency to view the problem as one of treatment of 
the defendant as an individual rather than one of law 
enforcement. Such mingling of distinct purposes or 
theories regarding crime and the criminal intensifies the 
difficulties of the prosecutor. His position is today 
solely that of a law enforcement officer, and his pro- 
fessional training is a training for law enforcement. 
The law which he enforces, however, applies to the 
execution of the sentence as well as to the commis- 
sion of the crime, and this portion of his duties is al- 
most completely neglected. 

A definite statutory duty is imposed upon the 
Municipal prosecutor of enforcing bail bonds in mu- 
nicipal cases after forfeiture and the statistics showing 
a collection of $965.10 on a total of $61,200 of bail 
bonds forfeited from January 1, 1916 to May 20, 1919, 
are a sufficient commentary on the zeal with which this 
was done. It is an unwritten rule of the office that 
members of the staff abstain from private practice, 
but it is said to be the feeling of the Cleveland public 
that the rule has not been entirely complied with. The 
report further states that an examination shows that 
the full working time of the members is not given to 
the service and that aggregate working hours of the 
office could unquestionably be increased without over- 
time and increase of force. 

As to the delicate subject of personnel, responses 
to a questionnaire sent to all members of the bar de- 
clared that, on the whole, the offices were lacking in 
requisite ability. General opinion was expressed that 
the men in both the Municipal and County offices were 
chosen for political reasons, and many asserted that 
in such choice the community suffers from the prac- 
tice of deliberately giving the large racial or national 
groups of the community, such as the Poles, other 
Slavs, Jews, Italians and Irish, representation in the 
prosecutor’s office. 

Coming to the County Prosecutor’s office, the 
report finds a better organization. The statute gives 
the County prosecutor the power of selecting his as- 
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sistants. 
that in the Municipal office. 


The record system is an improvement ove1 
There is also a degree of 
specialization in the work of the assistants. The 
physical conditions are better than those described 
the city courts. In the actual trial of cases, however, 
it is quite apparent that the power proceeds with 
little or no knowledge of the details almost up to the 
moment of trial, and that his only info porte con 
sists of the names of the witnesses and scribbled o1 
scattered notes of their testimony before the grand 
jury. He does not receive either at or before re trial 
a comprehensive brief of the facts setting forth the 
testimony which may be expected from the witnesses. 
He does not seem to exercise particular care in the 
selection of the jury. According to a statement of a 
prominent member of the force of the former pros- 
ecuting attorney, the system of keeping the trial pros- 
ecutor ignorant about the case until within a few 
minutes before the trial was designed to allow the 
assistants as little opportunity as possible to block or 
drop the prosecution—a state of affairs which certainly 
furnishes a startling illustration of the “distrust” 
theory of government. 

In general the prosecutor and his assistants take 
no part in the investigation of the crime or the molding 
of the proof, which often results in the collapse of the 
case from the failure to secure essential facts. He 
has no machinery, other than his busy assistants and 
the single County detective or general utility man for 
the detection of the offender or the discovery of proof. 
Although cases come up to the Common Pleas Court 
from the Municipal Court and the County prosecutor 
deals with them, he has nothing to do in the early and 
important state of preparing the case. Since the period 
between the arrest and presentation to the grand jury 

varies from a few. days to 500 days, time is afforded 
for the disappearance of witnesses, destruction or 
elimination of dangerous documents, the coaching of 
possible witnesses, in addition to the effects upon the 
memories of witnesses made by the public discussion 
of the case in press and elsewhere. No member of 
the County prosecutor’s office is present in the office 
of the Municipal prosecutor while the affidavit is pre- 
pared, nor in the Municipal Court during the prelimi- 
nary examination. With exceptions so rare as to be 
negligible the testimony before the grand jury is not 
taken down stenographically or otherwise. “It is a 
system of serial unpreparedness.” 

The report finds that the prosecutor’s office does 
not take a sufficient interest in the disposition of cases 
by means of parole, that the office has in the past 
shown a woeful laxity in the enforcement of forfeited 
bonds, and that the cases are not sufficiently taken care 
of when they come before the Appellate Court. Elimi- 
nating the cases in which the plaintiff in error did not 
file a brief, the report shows that out of 54 cases which 
went to the Appellate Court in 1919-1920 and in which 
his opponent did file a brief the prosecutor filed i 
only 20. The figures further show that the prosecutor 
lost 6.66% of the cases in which he had filed briefs 
and 20% of those in which he failed to file them. 

Comparing the results of prosecution in Cleveland 
with the results in the Federal Court for the Northern 
District of Ohio, the report says: 

Comparing these results with those in the county 
courts, the differences are striking. For instance, the 
percentage of pleas of guilt in the federal cases termi- 
nated during the year is 78.7 per cent. In the felony 
cases in the county courts (Table 3) pleas of guilt were 





















obtained in 37.02 per cent of all the cases; or, if cases 
of acceptance of plea of a lesser offense be eliminated, 
pleas of guilt of original charge were obtained in 30.38 
per cent; or, eliminating cases bound over to the grand 
jury, but in which no indictment was found, there the 
percentages were 47.1 per cent for all pleas of guilt 
and 38.7 per cent for pleas of guilt of original charge. 

Of the 967 cases terminated during the year, the 
federal authorities found it necessary to try only 44 


cases, or 4.55 per cent, of which 75 per cent resulted 
in convictions; whereas the 590 trials in the county 
cases represented 23.2 per cent of all cases terminated 


during the year, with convictions in 62.2 per cent. 16.7 
per cent of federal cases disposed of during the year 
were nolled or otherwise dismissed without trial, 
whereas 41.01 per cent of all State cases were dropped 
and 24.8 per cent of the indicted cases were nolled or 
otherwise dropped. 


These figures indicate a relatively high efficiency 
in the federal administration in the preliminary stages 
of sifting out of the cases and preparing them. 


Recommendations 


The report on Prosecution recommends that the 
chief Municipal prosecutor be primarily an executive 
official, qualified by the kind of capacity and experience 
which makes an efficient executive of a large and im- 
portant organization. There should be proper sub- 
division of work in the office and a proper coordina- 
tion between his office and those of the county 
prosecutor, the courts and the police department. One 
thing which should be eliminated is the “tribalization 
of law enforcement” by which the Italian visitor is 
apparently supposed to seek out the Italian assistant, 
the Polish visitor the Polish assistant prosecutor, and 
soon. “The great immigrant population of Cleveland 
should be made to realize, and will probably be quite 
happy to realize, that justice in Cleveland is an Ameri- 
can justice, and that no special favors are obtainable 
and no special punishment will be administered because 
the complainant or the defendant or the prosecutor 
belongs to one tribe or race or another.”’ Other recom- 
mendations, such as that the output of the office should 
be continuous, are in line with ordinary efficiency 
methods observed in the conduct of most private or- 
ganizations. 

As to the county prosecutor, he should also be the 
executive of his department, bearing to the administra- 
tion of criminal justice in Cuyahoga County the same 
relation which the attorney general of the United 
States bears to the administration of federal penal law. 
The report continues : 

By reason of his responsibility for the presentation 
and trial of cases, and his right to investigate into and 
prosecute the malfeasance or non-feasance of other 
public officials, it is his function to watch the work of 
the police department, county and Municipal Court 
clerks, and all other persons with duties connected 
with the enforcement of the criminal law, and thereby 
guard against the failures of law enforcement due to 
official neglect or corruption. The law enforcement 
department of the public service, possibly the most 
vital of all activities of government, with its tre- 
mendous quantity of detail, its specialization and 
subdivision of labor, its adjustments between these sub- 
divisions, its adjustments with the public—requires 
concentrated executive direction and responsibility. 
This direction and responsibility rest with the prosecut- 
ing attorney. More than that, the prosecuting attorney 
should be the leader in this field, the man who thinks 
through and originates policies and methods. Today 
it is too often the case that the prosecutor permits 
himself to be carried hither or thither by alternating 
currents of public cruelty or public sentimentality or 
blown about by gusts of popular or press excitement. 

He should be the captain who steadies the boat and 
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at the same time discovers new or improved routes to 
the havens of public order, security, and morals, 

__ The report further recommends the segregation of 
trials or calendars in the Municipal Court, so as to 
enable prosecutors to concentrate on cases which re- 
quire attention, abolition of the process of arrest and 
substitution of that of summons in the large number 
of cases where the latter has been shown to be just 
as effective, stenographic report of testimony in the 
preliminary hearings of all felony cases in the Mu- 
nicipal Court and also in the trial of all city and state 
misdemeanor cases which involve criminal motive, im- 
provement of the general aspect of trials, and a better 
system of records. 

The report states that “as the practice known as 
‘no papers’ has no statutory basis or restraint it opens 
another avenue for favoritism or corruption which 
needs to be narrowed by office regulations. Where 
there has been an arrest without adequate basis for 
further prosecution, the practice is justifiable as a 
means of avoiding the clerical labor of drawing and 
filing an affidavit. But otherwise the procedure ought 

-to be as formal, open, and safeguarded as in the case 
of the statutory nolle.” The reasons for that action 
should be set forth in full in writing by the assistant 
and approved by the chief prosecutor or his first as- 
sistant, and when the case is called in court the state- 
ment should be read. Written statements showing the 
reasons for nolles should likewise be prepared and the 
statement read in open court. A similar method by 
which the assistant who recommended: or brought 
about “no bills” before the grand jury would help to 
reduce the opportunity and temptation of miscarriage 
of justice in this direction. The same procedure on 
the part of the prosecutor who accepts a lesser plea 
and one who instigates or favors the suspension or 
modification of sentences would also be a reasonable 
safeguard. 

Under the subject of preparation of cases the re- 
port states that “a serious loss in efficiency is due to 
the fact that, particularly in felony cases and the more 
grave and vicious misdemeanors, the prosecutor’s 
offices, municipal and State, do not get in touch with 
the preparation of proof at a sufficiently early stage, 
with the result that valuable evidence is lost or not 
sought, or the search for evidence is not guided by the 
principles of the law of evidence or of the substantive 
law relating to the particular crime involved.” Except 
in an occasional case of unusual prominence, the pros- 
ecutor, who has the ultimate responsibility for the 
presentation of the public’s case, does not take charge 
of the discovery and preservation of evidence, and as 
the Municipal prosecutor has no responsibility for the 
ultimate result in felony and certain misdemeanor 
cases, he feels no responsibility for preparing the case 
for that ultimate result, with naturally unfortunate 
consequences to the administration of justice. The 
report adds: 

The simplest solution and one which should be 
tried as soon as the necessary legislation can be ob- 
tained is to place all State cases, both misdemeanors 
and felonies, in the exclusive charge of the county 
prosecutor from the beginning, including the presen- 
tation of the cases to the Municipal or examining 
court. That would involve the enlargement of the 
force of that office, but correspondingly relieve the 
municipal prosecutor's office. The present division of 
the work in State cases is wholly illogical and harmful. 

The effective preparation and presentation of cases 
require the constant co-operation and co-ordination 
between the prosecutor and the police department. In 
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Cleveland, as generally in this country, the police de- 
partment is a municipal and the county prosecutor a 
county organ. Mr. Stanton, the present county prose- 
cuting attorney, states that he himself has had no 
difficulty in obtaining all desired assistance from the 
police department, and in his opinion that assistance 
will always be forthcoming, by reason of the zeal of 
the members of the police force to promote the success 
of the cases in which they participate as arresting or 
detecting officers. If, however, the county prosecu- 
tor’s jurisdiction is enlarged to include all stages of 
State cases, the necessity for this co-operation and co- 
ordination would increase and the contacts between 
these two departments become more continuous. Un- 
der those circumstances there may prove to be some 
difficulty in maintaining the necessary co-ordination 
and co-operation, and time and experiment may de- 
velop the conclusion that the only way to bring them 
about in a heavily populated community like Cleve- 
land and surrounding territory is to consolidate city 
and county governments, at least to the extent of a 
consolidation of the prosecutors, police department, 
courts, and other departments engaged in the admin- 
istration of the criminal law. But, at the very least, 
all State cases should be placed in the jurisdiction of 
the county prosecutor and, in the meantime, that is, 
until this change is made, co-operative arrangements 
should be made between the two prosecutor’s offices, 
whereby the county prosecutor can keep in touch with 
and influence the preparation of felony cases from the 
beginning. And the Chief of Police should assign a 
detail of detectives to the county prosecutor, so that 
he may have conveniently at hand some detective force 
operating under his instructions. .. . 

The question of the continuity of the criminal 
courts has a bearing upon the preparation of the cases. 
The crowding of the calendars just before the judicial 
summer vacation and the summer accumulation make 
for overhurried and, therefore, underdone preparation. 
The individual judges and prosecutors can easily ar- 
range for a continuity of work, while giving each a fair 
rest. Criminal justice cannot afford a vacation. 






















































Under the head of “The Grand Jury” the report 
points out that by reason of the double system of ex- 
aminations by judges as well as grand juries at present 
about 85% of the felony cases received two prelimi- 
nary examinations. This means a duplication of 
clerical and executive work and an added strain on 
the witnesses. The grand jury was originally an as- 
sembly of the neighborhood for the purpose of starting 
the prosecution of crimes with which the neighborhood 
was familiar by observation or reputation. The report 
continues : 


In the era of royal, baronial, or executive des- 
potism and tyranny, the grand jury came to be looked 
upon as an institution which would protect the people 
against the deprivation of their liberties by feudal 
barons, kings, and other oppressors. It is no longer 
needed as a bulwark of our liberties, as the trial courts 
and juries, together with other community institutions, 
are quite capable of protecting us against executive 
tyranny or persecution. Generally the grand jury does 
little more than rubber-stamp the opinion of the prose- 
cutor. It is almost exclusively dependent upon him 
for its knowledge of the law, and for its information 
on the facts it is almost entirely dependent on his zeal 
and willingness. There will always be instances in 
which the inquisitorial powers of the grand jury are 
necessary for the initial discovery or proof of a viola- 
tion of law, and in which, just as at present, the prose- 
cution will be begun before the grand jury. At times 
it is needed to institute inquiry into the acts of public 
officials themselves, being presumably more independ- 
ent of the accused officials than other organs of the 
administration of justice. For these situations the 
grand jury, both regular and special, continues to have 
a special and valuable function, for which it should be 
maintained. But where the prosecution is begun in a 
court of preliminary examination, if that examination 
be conducted in a careful and orderly way, there is, 
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with rare exception, nothing valuable for the grand 
jury to do, and the duplication of preliminary hearings 
produces the inefficiencies which have been noted in 
this report. In short, one preliminary examination is 
enough. If the preliminary examination demonstrates 
the justification for a trial, the prosecutor should then 
file an information in the county court and the case 
be submitted at earliest practical moment to the trial 
court and jury. 


The report points out that in every felony case 
bound over to the grand jury three is the minimum 
number of successive bail bonds required, and if the 
case be carried to a higher court or courts, the number 
will come to five or seven. Elimination of double pre- 
liminary hearings would automatically reduce this 
number by one: 


The first bond, namely, the one given at the time 
of arrest to secure appearance in the Municipal Court, 
is one which the accused desires to give quickly and 
for which generally he has had no opportunity to pre- 
pare in advance. The obtaining of this bond ought not 
to be made unfairly difficult, and the accused should 
not perhaps be required at that time to find securities 
who will stand good for his appearance at all later 
stages of the case. Thereafter, however, he will have 
ample time to prepare for subsequent happenings, and 
there is no good reason why the second bond, given 
when the Municipal Court decides the preliminary or 
final issue adversely to the accused, should not hold 
good throughout the case and secure the defendant's 
appearance at all later stages, including his surrender 
for imprisonment if he finally loses; especially as un- 
der the present statute the bond becomes a lien on the 
surety’s property from the moment it is given. This 
reduction of the number of bail bonds in any case to 
two will materially decrease administrative and cler- 
ical detail and activity, and reduce the opportunities 
for neglect or corruption in the acceptance or the en- 
forcement of the bonds. 


On the subject of salaries the report states that 
it would be a superficial analysis to expect an increased 
salary alone to work a magical change in the caliber 
of men in the prosecutor’s office. “After all, the 
motive of public service, together with the allurements 
and fascination of public office, the power and prestige 
which public office brings, and the magnitude of the 
matters entrusted to the public official, will always 
remain potent influences in obtaining men to fill them.’ 
It continues : 


Salary, however, does play a considerable part in 
the element of prestige. Taking human nature as it 
is, the man who receives $15,000 per annum has an 
influence and an impressiveness on and over his fellow- 
citizens which the same man might not quite possess 
were his salary one-third of that amount or less. And, 
of course, the amount of salary plays a part in attract- 
ing men of talent. Better salaries will impair the cus- 
tomary excuse of the political leader that he cannot 
get good men to run for office. 

The salary scale in the prosecutor’s offices should 
be materially increased from top to bottom and made 
consistent with the importance of these positions and 
with the necessity of making them inviting to men of 
talent. An office such as that of prosecuting attorney 
of Cuyahoga County, with its million or more in- 
habitants, should have attached to it a salary of not 
less than $15,000. Corresponding graded increases 
should be provided for the municipal prosecutor and 
for the assistants in the two offices. 


The report declares there is no reasonable justi- 
fication for the present short two-year term of office 
and that, furthermore, the frequent changes in the 
personnel of assistants or the change of assistants for 
each change in the political complexion of the chief is 
an absurd piece of inefficiency. 
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THE NATURAL LIMITATIONS OF COURTS 


By J. H. 


RALSTON 


Of the Washington, D. C., Bar 


HE public at large entertains, it may be believed, 


a very exaggerated idea of the functions of courts 
and the advancement in reforms of various na- 
tures which may be obtainable through their action. 
In fact one is justified in thinking that the lawyers of 
the country have by undiscriminating praise and ex- 
aggerated claims for the courts brought about this con- 


dition in the public mind, while the courts have disap- 
pointed and must continue to disappoint any such 
expectations. Notably will this be true with regard to 
the international court of justice just organized at the 
Hague, this because of the imperfect law which it will 
have to administer and sundry vital defects of juris- 
diction. The purpose of this article is to indicate 
briefly some of the embarrassments under which courts 
necessarily function and the limitations of their 
capacity as active, progressive agencies of society. 

A court is not an instrumentality for the active 
reform of morals or manners. It is obligated to take 
these as it finds them limiting itself to the punishment, 
the occasion demanding, of infringements upon the 
code which is created elsewhere than in the court 
room. 

The judicial hanging of sheep stealers and high- 
way robbers in England, persisted in over hundreds of 
years, did not make life more secure or appreciably 
affect the census of thieves. Better conditions now 
prevailing in England were attained by the rise in the 
standards of comfort, education, and morality which 
were going on outside of court during all the time that 
the gibbet and chains were familiar spectacles. It was 
rather as individuals than in their judicial capacity that 
judges contributed to new conditions. More aptly 
stated, the rise in the community as a whole gradually 
furnished to the courts themselves clearer ideas of 
that justice with which, reflecting simply the ignorance 
of their times, courts were originally not familiar even 
superficially. 

Thus the courts from the standpoint of mora! 
progress have at best but limited usefulness. They in- 
terpret or administer what is reputed to be law, or 
what under all the circumstances of the case, bearing 
in mind existing acceptations of law, may be regarded 
as proper in the community. While we speak of “courts 
of justice,” this is but an imperfect conception even as 
to private affairs 

As lawyers, wit! 
be named as judges to 
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very respect for those who may 
letermine our contentions, and 
with the strong impression that almost invariably they 
will strive to do the right thing, we must not subject 
ourselves to any illusions. Courts are not better on the 
average than the intellectual and moral surroundings 
of judges may require. Innovations from them are 
dangerous. They blaze no trail. The tendency must 
be to preserve the status quo, and the status quo by 
relation to its surroundings becomes constantly, in ap- 
pearance at least, reactionary. In such advances as 
they may make, if they allow themselves the luxury of 
judicial legislation, from the nature of things they 
often find themselves at variance with the best thought 
of the community. Their errors and their tardiness of 


1. E.g. as to statut Federal Employers Liability Act, revising 
“Fellow servant” and “assumption of risk,” doctrines of courts, and as 
to the Constitution, the Income Tax amendment reversing or more 
properly supplementing the ruling of the United States Supreme Court. 
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progress are continually corrected even in this country 
by statutes more directly expressing public progress 
or by Constitutional amendment.’ To say these things 
is not to attack them or to minimize their usefulness, 
but simply to state the facts of the situation. 

The man in the street believes that it is the pur- 
pose of the court within the nation to administer 
justice. The reflecting lawyer knows that this belief 
is but partially true, and he will recall the remark of 
a well-known judge that the purpose of courts is not to 
administer justice but to settle disputes. The differ- 
ence between the two propositions is often not thought 
out but deserves at least a moment’s attention, because 
by ignoring it lawyers and the public at large have 
formed an erroneous conception of the duty of courts 
which it is in part the purpose of this article to chal- 
lenge and combat. 

If the mere establishment of courts meant the 
maintenance of justice, we would have reason to feel 
that justice had highly advanced in China, since for 
many hundreds of years Chinese courts have existed. 
Yet, on examination, we would find in China a judge, 
with the same vocal inflection, directing a man’s head 
to be removed whether he stole ten pieces of “cash” 
or murdered his wife. The principles of even-handed 
and compensatory justice are thus ignored, although 
the courts function with certainty and expedition. 

But if we feel that in the United States things are 
much different, let us pause a moment and consider 
whether.a fugitive slave arrested in this country before 
the Civil War, having been found in a Northern State, 
would receive justice or simply be submitted to the 
administration of law. The courts before which he 
would have been brought, being then, as in other re- 
spects they would be now, controlled by statutes, would 
have directed the return of the fugitive to the master, 
irrespective of any personal conception of right or 
wrong on the part of the judge. And this would be 
done even when the whole community abhorred the 
action taken and the judge believed himself to be in- 
flicting injustice. The American judge equally with 
the Chinese would find himself controlled by the 
statutes or by the binding customs of the community 
rather than by that uncertain thing which the public at 
large might regard as justice. The rules of law and 
justice sometimes we find coalesce and sometimes are 
widely apart. In all this the judge remains in a large 
degree the helpless instrument, though the world re- 
gards him as the creator and proponent. 

It should not, therefore, be any part of the lawyer’s 
duty in the community to claim for courts qualities 
which they are not allowed to exercise or possess. We 
should remember that the court is a reflecting mirror ; 
that it receives on the one hand the passing image of 
the morality and intelligence of the times and usually 
can give back no more to the observer. If the laws 
and customs which as it were strike its polished sur- 
face are warped, crooked and distorted, their character 
will not be changed and can not be changed by any- 
thing the judge may do. Justice pure and undefiled 
shadowed upon the surface of the mirror will be re- 
flected back as it is, and the same will happen to a cor- 
rupt law. There will be no alchemy in a court room 
converting wrong fixed by law or custom into right, 
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except it be that the judge departs from his functions 
as a judge and undertakes to assume the duties and re- 
sponsibilities of a law-giver. 

In justice to the courts themselves this situation 
should be impressed upon the pulilic, to the end that 
courts may no longer be held responsible for the de- 
ficiencies of their action resultant upon the deficiencies 
of the law with which they have to deal. 


It is no humiliation for the court and the lawye1 
to acknowledge that the instrument is not greater than 
the maker—the court is not greater than the law-giver 
To create a court of law which shall also be a court of 
justice, we must lay aside our professional vanities and 
purify the primal source of law itself—at least of so 
nae as is written or yet to be written out of human 
experiences. 








Legal Aspects of Foreign Trade 
By A. J. WOLFE 


Chief, Division of Commercial Laws, Bureau of For- 
eign & Domestic Commerce, Department of 
Commerce, Washington 


HE important problem of attaining uniformity in 

the definition of the liability of cargo carriers is 

engaging at the present moment the serious atten- 
tion of shippers, ocean carriers and marine under- 
writers. In September, 1921, at a conference held under 
the auspices of the International Law Association at 
The Hague the so-called Hague Rules, 1921, were 
drawn up and recommended for adoption. Among the 
salient features of the Hague Rules, which more or less 
follow the Harter Act, was the increase of the liability 
of ocean carriers to $500 per package (one hundred 
pounds sterling, to be exact) and a more liberal time 
limit for filing claims. Much opposition, however, has 
developed both in England and in the United States 
to the adoption of these rules either as an amendment 
to the Harter Act in this country or by private agree- 
ment. The various arguments pro and con have been 
discussed in several issues of Commerce Reports pub- 
lished by the Department of Commerce and the Di- 
vision of Commercial Laws is now preparing a 
symposium on the subject. The interesting issue will 
be debated at the forthcoming annual foreign trade 
convention of the National Foreign Trade Council 
May 12, 1922, at Philadelphia. The chief opponents 
of the Rules are the National Industrial Traffic League 
and the meat packers, as well as certain bulk cargo 
shippers in England, their chief advocate in the United 
States being Charles S. Haight, of New York. 


Among the Miscellaneous Law Bulletins prepared 
by the Division of Commercial Laws in recent weeks 
are the following: 

Incorporation under Chilean Laws, nf . 

American Corporations as litigants in Philippine Courts, 

Essential Belgian Stamp & Income Taxes, 

Land Tenure by Aliens in Australia, a 

New Cuban Law on Sugar Crop Financing (containing 
radical changes in the regulation of mortgages on 
growing crops), — ; 

Commercial Laws of Hungary and Incorporation Laws 
of Hungary. 

The Division of Commercial Laws is conducting 
its work with a staff which is at present very inade- 
quate but will probably be increased in the coming 
fiscal year. The unsatisfactory conditions in the export 
field have been responsible for a great increase in legal 
troubles abroad with which business executives have 
to deal. Consequently the correspondence of the Di- 
vision of Commercial Laws with law advisers of 
American business firms facing unusual legal problems 
in foreign countries has been very heavy and neces- 
sarily has led to a postponement of the research work 
mapped out for the Division. The appropriations also 
have almost run out and much of the material is in 


the shape of manuscript and notes. It may be, how- 
ever, that members of the Bar may be in want of just 
such information as the Division has in its files waiting 
to be used. For this reason some of it is here men 
tioned by title: 

Commercial Law in the Canal Zone (an exhaustive manu- 
script treatise, being now prepared for publication), 

Taxation and incorporation laws of many countries in 
manuscript form, 

The Land Court of Santo Domingo, 

Companies Ordinance of Palestine, 

Powers of attorney regulations in various countries, 

Incorporation requirements in Latin-America (now be- 
ing prepared for publication), 

Arbitration in foreign countries (replies now being re 
ceived to a questionnaire sent out to commercial at- 
taches), 

The Division of Commercial Laws is very anxious 

have on its confidential card index the names of 
jurists who have made a special study of the com- 
mercial laws of any one foreign country or of a special 
phase of law in one or more foreign countries. It in- 
vites correspondence with and solicits either the assist- 
ance or the inquiries for information from members 
of the bar interested in foreign commercial laws. The 
Division of Commercial Laws aims to establish a 
central information service on foreign laws for mem- 
bers of the bar and their use of this service will de- 
termine the possibility of enlarging or developing its 
facilities. 

“Legal Status of American Corporations in 
France” is the title of an interesting and helpful book 
by Ch. G. Loeb, Paris, which has just been published 
by the Legram P ress, Paris. 


Commercial Attaches and Trade Commissioners 
of the Bureau of Foreign and Domestic Commerce fre- 
quently find it possible to aid American law firms in 
need of special assistance such as can be properly 
rendered. A list of places where the Bureau (and 
through it the Division of Commercial Laws) can 
render service follows: Athens, Berlin, Brussels, 
Bucarest, Buenos Aires, Constantinople, Copenhagen, 
Havana, The Hague, Johannesburg, London, Lima, 
Madrid, Melbourne, Mexico City, Paris, Peking, 
Prague, Riga, Rio de Janeiro, Rome, Santiago, Shang- 
hai, Tokyo, Vienna, Vladivostok, Warsaw. 





“The Jacques Lafaience Book” 


It is announced that “The Jacques Lafaience 
Book,” the work of the late James J. McLoughlin of 
New Orleans, to which reference was made in a recent 
issue of the JouRNAL, will be published on May 15. It 
will be a typical New Orleans publication written, edi- 
ted, illustrated and printed in that city. It will be 
placed on sale at bookstores. The price will be $3.00 
There is a special price to those who subscribe of $2.50 
Further information, if desired, will be furnished by 
Mrs. James J. McLoughlin, 7301 Hampson St., New 
Orleans, Louisiana. 
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ACTIVITIES OF STATE BAR ASSOCIATIONS 





Bar Associations are re- 
quested to send us in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activit In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect to matters of professional interest. 


Secretar es 





i 
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Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 





ALABAMA 


Committee to Be Appointed to Urge Legisla- 
tion Conferring Power on Bar Association 


At the meeting of the Alabama Bar Association, 
held at Birmingham, April 28 and 29, a resolution was 
adopted that the incoming president appoint a com- 
mittee of twenty-five members to make recommenda- 
tions to the State Democratic Convention and urge the 
enactment of such legislation as they deemed best with 
reference to the election of the judiciary, their salaries 
and tenure of office, and the conferring upon the Bar 
Associations of such wers and responsibilities as 
they deem advisable in reference to admission to the 
bar and disbarment therefrom. It also passed another 
resolution instructing the legislative committee to pre- 
pare a bill similar to the Georgia statute as to judicial 
validation of public bonds and securities, and authoriz- 
ing it to present this to the next legislature with the 
endorsement of the association. 

Methods for eliminating the “shyster lawyer” 
from the bar and for generally maintaining the ethics 
of the profession were particularly discussed at this 
meeting. A. M. Garber, formerly Attorney-General of 
Alabama, rendered a report as chairman of the com- 
mittee on local bar associations, in which he called at- 
tention to the efforts of the Birmingham Bar Associa- 
tion, through its grievance committee, to clean up the 
ranks. Among those who discussed the question were 
the retiring president, W. O. Mulkey, of Geneva, who 
urged a more careful scrutiny of the character of appli- 
cants for admission; Henry Reese, of Selma, member 
of the State Board of Examiners, who criticized the 
laxness with which certificates as to good character are 
secured; and Harry Upson Sims, who said that the 
great trouble with the American Bar today was too 
many lawyers and added that this could best be reme- 
died by higher requirements for admission to the bar. 

The address of welcome to the Association at this, 
its forty-fifth annual convention, was made by W. 
Marvin Woodall, President of the Birmingham Bar 
Association, and the response was made by Charles 
McDowell, of Eufaula, former president of the Asso- 
ciation. Hon. W. O. Mulkey, in his annual address, 
urged the principles laid down in the Golden Rule as a 
suide for the conduct of the legal profession. Mr. 
Francis G. Caffey, of New York City, former resident 
and prominent jurist Alabama, delivered an address 
on “The Federal Executive Power”; A. Leo Ober- 
dorfer, of Birmingham, presented a paper on prevalent 
abuses of the trial courts, with suggestions of remedies ; 


Niel P. Sterne, of Anniston, read a paper entitled 


“Some Defects in Alabama Laws Affecting Municipal 
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Credits”; S. M. Johnston, of Mobile, read a paper on 
the subject of “All Innovation is not Progress.” 

A tribute was paid to Alexander Troy, of Mont- 
gomery, who has been secretary and treasurer of the 
Association for forty-three years, and who was unani- 
mously re-elected to that position. A resolution was 
also passed requesting the president to visit different 
sections of the state at the expense of the Association, 
to arouse interest among lawyers in its work, and 
authorizing the executive committee to employ an 
assistant secretary with that end in view. 

Judge Benjamin P. Crum, formerly of the Court 
of Appeals of Alabama, and at the time chairman of 
the Central Council of the Association, was elected 
president unanimously. The following vice-presidents 
were elected: R. B. Evins, Greensboro; L. Smith, 
Mobile; George W. Jones, Montgomery; C. P. Bed- 
daw, Birmingham, 

The Executive Committee is composed of J. T. 
Stokeley, Birmingham; Henry R. Howze, Birming- 
ham; Z. T. Rudolph, Birmingham; W. C. Davis, Jas- 
per; with President Crum and Secretary Troy as ex- 
officio members. 

The following Central Council was named: 
Chambliss Keith, Selma; Oscar S. Lewis, Dothan; J. 
S. Mullins, Alexander City; E. S. Lyman, Montevallo ; 
and E. J. Garrison, Ashland. 


ARKANSAS 


Power of Governor to Veto Joint Resolution 
for Constitutional Amendment 


The Committee on Local Legislation of the Ar- 
kansas Bar Association, appointed at the last annual 
meeting of the Association, is attempting to initiate an 
amendment providing that the legislature shall not pass 
any special or local act. 

Under the holding of our Supreme Court only 
three amendments can be submitted at one election, and 
two have already been initiatel by the people and one 
was proposed by joint resolution of the legislature of 
1921, providing in substance that personal property 
shall be taxed for local improvement. These to be 
submitted at the next election. The Governor vetoed 
the one proposed by joint resolution of the legislature, 
and the Attorney General advised the Secretary of 
State to publish the amendment notwithstanding the 
veto. In order for the proposed amendment against 
local legislation to be submitted it became necessary 
to contest the one proposed by joint resolution of the 
legislature, and the contest raised the very interesting 
question of the power of the Governor to veto a joint 
resolution proposing an amendment to the constitution. 
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The legislative and executive history of this state 
has been to treat the Act of the Legislature of 1879, 
prescribing how an amendment shall be submitted, as 
conclusive. In fact, there have been submitted alto- 
gether thirty-one amendments to the Constitution of 
Arkansas adopted in 1874. Twenty-nine of these 
amendments were approved by the Governor, one of 
them was passed over his veto and resubmitted, and 
the other took the course of a bill and, having remained 
in the Governor’s hands for more than five days with- 
out action thereon, was published under the terms of 
the Act of 1879. 

The case has been tried in the Chancery Court, 
where suit was brought to enjoin the Secretary of 
State from publishing the amendment proposed by 
joint resolution of the Legislature and spending money 
therefor, and the Chancellor held that the Governor 
did not have the power to veto a joint resolution of the 
Legislature proposing an amendment te the Constitu- 
tion. An appeal was taken from the Chancellor’s 
decision to the Supreme Court of Arkansas, and the 
case will be submitted for the Supreme Court’s decision 
on May Ist. Decision will probably be reached in the 
matter from one to two weeks after submission. 

If the Supreme Court holds that the Governor has 
not the right to veto a joint resolution proposing an 
amendment, the proposed amendment to tax personal 
property in local improvement districts will be pub- 
lished and voted upon at the election, which will be 
the first Tuesday after the first Monday in October 
If the Supreme Court holds that the Governor has the 
right to veto the joint resolution, the Committee hope 
to be able to submit the amendment on local legislation 
at the election in October. 

The annual meeting will 
June 1 and 2. 


be held at Little Rock 


DELAWARE 


“Baby Members” of Bar Favor Forming State 
Association 

At a dinner given by Mr. Josiah Marvel to sixteen 
“baby members” of the Bar of New Castle County at 
Wilmington, on April 3, the latest recruits to the legal 
profession expressed themselves in favor of forming 
a state bar association. Delaware at present has no 
such body, although the matter has been suggested at 
various times. The young attorneys announced, the 
belief that such a state body would be a benefit to 
the profession. Its action would of course only be on 
matters which concerned Delaware as a state, while 
the attorneys from each county would of course deal 
with business primarily affecting the counties, as they 
do now, in the county bar associations, No action was 
taken on the matter, but the newspaper account states 
that the strong sentiment for a state bar association 
there evident makes it unlikely that the matter will be 
allowed to die. 

Mr. Marvel, whose dinner carried out the idea, 
very much stressed at this time, that the newer mem- 
bers of the bar should be brought as much as possible 
in personal contact with the more experienced mem- 
bers, made an interesting talk. He told of his tribula- 
tions while a law student, and urged the young at 
torneys to be patient now just as they had been patient 
while students of the law, since it was often patience 
that made an attorney most valuable. He referred to 
the action of the American Bar Association in trying to 
raise standards of education and qualification for ad- 
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mission to the bar. He also spoke of the great asset 
which personal contact and acquaintanceship with eacl 
other would prove to young lawyers 


ILLINOIS 


Legal Education Standards to Be Discussed at 
June Meeting 

Hon.:Harry M. Daugherty, Attorney-General of 
the United States, and Senator Wharton 
Pepper of Pennsylvania, will be guests of the Illinois 
State Bar Association at the annual meeting to be held 
in Chicago, June 1 and 2. The question, “Should IIli- 
nois adopt the standards of legal education of the 
American Bar Association?” will be the principal sub- 
ject for discussion at the Friday morning session. The 
discussion will be led by representatives selected from 
each of the seven supreme judicial districts. Friday 
afternoon the association will be addressed by At 
torney-General Daugherty. The evening session will 
include the annual reception and dinner, at which both 
Senator Pepper and the Attorney-General will speak 

The first session on Thursday will be devoted to 
the annual address of the President, Silas H. Strawn 
of Chicago, and the reading of the annual reports of 
the Secretary and Board of Governors. The afternoon 
session will be devoted to reports of the standing com 
mittees, of which there are now twenty-four, divided 
into three sections, each under the supervision of a 
vice-president. Each vice-president will preside at this 
session during presentation of reports of committees 
under his supervision. The judicial section will hold 
a separate session Thursday afternoon, and discuss the 
question, “Is Justice delayed or denied, and if so who 
is at fault, the judge or the lawyer?” The evening 
session will be devoted to the meeting of the delegates 
of local bar associations. 


George 


KENTUCKY 


Program for Forthcoming Annual Meeting 
Outlined 


At a recent meeting of the Executive Committee 
of the Kentucky State Bar Association, it was decided 
to hold the next annual meeting of the Association in 
Louisville, either in the last week of June or the first 
week of July. 

The program for this meeting was outlined. It is 
planned to have addresses on the following subjects: 
“Taxation,” “Massachusetts Trusts,” Great 
Lawyers of Kentucky,” “The Wilkinson Conspiracy,” 
and some other subjects which are yet to be 

J. Verser Conner, Se 


“Some 


selected 


retary . 


MASSACHUSETTS 


State Bar Association Organ Has Interesting 
Table of Contents 


The members of the bar of other states may, 
haps, be interested in some of the discussions in the 
February number of the “Massachusetts Law Quar- 
terly,” the table of contents of which was as follows: 

Some Arguments in Opposition to the Proposal 
for an Elective Judiciary in Massachusetts; The New 
Plan for Continuous Consolidation of Statutes; Why 
Not a Loose Leaf Edition of the General Laws With 
Annual New Pages? The Eligtbility of Women for 
Public Office Under the Massachusetts Constitution ; 
The Need of Constitutional Thinking by Women 


per- 
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awyers; Rufus Choate on “Conservation”; The 
teason for Printing the “Rearrangement” of the Con- 
titution in the General Laws, and Its Caption; Report 
§ Committee on Law and Procedure of the Associa- 
ion of Justices of the District Courts; The Washing- 
on Conference on Legal Education; Suggestions as to 
he Sheppard-Towner Act; Pending Proposals to 
\mend the Federal Constitution ; Some Early Lawyers 
\f Massachusetts and Their Present Influence in the 
Life of the Nation. 

The proposal to hold a joint both 
houses of the legislature to consider the suggestion of 
a constitutional amendment to provide for an elective 
judiciary in Massachusetts was rejected in the House 
by a vote of 132 to 24 and in the Senate by a vote of 
28 to 4, thus again reflecting the judgment of the rep- 
resentatives of the Commonwealth in support of. the 
Massachusetts system of selecting judges by appoint- 
ment which has survived all the political storms of 142 
years since its adoption in 1780. 

F, W. GRINNELL, 


session of 


Secretary. 


MISSISSIPPI 
Successful Session Held at Vicksburg—Grati- 
fying Increase of Membership 


Judge J. B. Holden, Associate Justice of the State 
Supreme Court, was elected president of the Missis- 
sippi State Bar Association at the seventeenth annual 
meeting held in Vicksburg April 26 and 27. Hon. R. 
lL. McLaurin was elected vice-president. The meeting 
is said to have been one of the most successful since the 
\ssociation was organized, resulting in a gratifying 
increase in membership 

Mr. George J. Leftwich, of Aberdeen, president 
for the past year, presided at the sessions. Mr. N. Vick 
Robbins, president of the Vicksburg Bar Association, 
delivered the address of welcome and Fred Lotterhos 
of Jackson responded. The principal speaker was 
Judge Henry D. Clayton, of Montgomery, Alabama, 
who delivered the annual address. Judge J. Morgan 
Stevens, of Jackson, delivered an address on “The 


Recall, Recount and Revolution,” and J. S. Sexton, of 
Hazelhurst, spoke on “The Bar Association Conference 
in Washington.” Judge Harris Dickson, of Vicksburg, 
delivered one of the happiest addresses of the meeting 
on the subject, “Quit Your Hating.” The program of 
entertainment embraced an automobile drive through 
the Vicksburg National Military Park and a steamboat 
ride on the Mississippi, which gave the lawyers an op- 
portunity to see the Mississippi River at a bigh stage. 

At the banquet, N. Vick Robbins, president of the 
Vicksburg Bar Association, presided. The following 
addresses were made: “Getting By,”’ Chas. L. Garrett, 
Columbus; “The Flag,” T. Webber Wilson, Laurel; 
“The Lawyer-as a Citizen,” William A. Percy, Green- 
ville; “The Citizen and the Law,” Judge Henry D. 
Clayton. Judge Dickson made an impromptu talk. 

NORTH CAROLINA 

Next Annual Meeting to Be Held at Wrights- 
ville Beach 

The Executive Committee of the State Bar As- 
sociation has decided on Wrightsville Beach near Wil- 
mington as the place for the next annual meeting of the 
Association, which is to be held June 27, 28 and 29 
An interesting program is being prepared 

Thos. W. Dav Esq., of Wilmington, for many 
years secretary and later president of the State Bar 
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Association, has been appointed General Solicitor of 
the Atlantic Coast Line Railroad Company to succeed 
the late P. A. Wilcox of Florence, S. C. Mr. Davis 
some time ago was appointed Assistant General 
Counsel for the railroad, being a member of the firm 
of Roundtree and Davis, which for many years has 
reepresented the Atlantic Coast Line as division 
counsel. 

The Supreme Court of North Carolina has handed 
down a unanimous decision in the case of Long vs. 
Watts denying the right of the State Tax Commis- 
sioner to collect income tax from a superior or supreme 
court judge. Justice Stacy’s opinion held that this was 
in contravention of a provision in the state constitution 
that the pay of judges or other constitutional officers 
shall not be reduced during the term for which they 
are elected. This is said to be the first case in which 
the issue has been met directly by a state court of final 
jurisdiction. 

Interlocutory injunctions sought in the federal 
courts by railroads doing business in North Carolina 
against the collection of State taxes were recently 
denied in a unanimous opinion handed down by Judge 
Edmund Waddill, Jr., of the Circuit Court of Appeals, 
Judge Henry G. Connor, of the Eastern North Caro- 
lina District and Judge James E. Boyd of the Western 
North Carolina District. 

By denial of the injunctions, if the opinion is 
affirmed by the Supreme Court of the United States, 
to which an appeal will be taken direct, the taxing units 
of the State will collect annually practically one million 
dollars in ad valorem and franchise taxes that would 
not have been paid had the decision gone the other way. 
In addition, there is involved taxation upon the in- 
comes of the railroads at the rate of three per cent 
upon the taxable net income, which involves a large 
sum of money, the exact amount of which is not 
known. All of these taxes have been fixed for a period 
of three years, making the aggregate amount involved 
well up into the millions. 

H. M. Lonnon, Secretary. 


OREGON 


State Association Backs Up Demand for Higher 
Admission Standards 


The Oregon State Bar Association, at its meeting 
held in Portland on March 24 and 25, endorsed the 
recommendation of the Conference of Legal Education 
that a two years’ collegiate education, or its equivalent, 
and a diploma from an accredited law school should 
be the standard for admission to practice. The as- 
sociation will ask the Supreme Court of the State to 
adopt rules to that effect. 

Amendments to the Probate Code, on which a 
committee composed of B. S. Huntington, Earl C. 
Bronaugh and P. P. Dabney has been working for two 
years, were presented. The section providing that all 
Probate matters be taken out of the hands of the 
county judges, and that the circuit court be given sole 
original jurisdiction, provoked considerable discussion. 
In the end, the proposed change was lost, although a 
recommendation was carried that county courts be 
deprived of original jurisdiction in will contests. An- 
other important matter before the convention was the 
proposal to change the inheritance tax law. This sub- 
ject proved so complicated that the convention voted 
to refer the question to the committee, with instruc- 
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tions to confer with the State Treasurer and endeavor 
to reach some compromise. 

Various suggestions were referred to appropriate 
committees for future reports. One was for change 
in the state courts to the Federal procedure of issuing 
writs of certiorari, it being argued that this method 
would do away with about seventy-five per cent of the 
appeals from the circuit court to the Supreme Court. 
A suggestion also was made that the circuit judges be 
allowed to certify to the Supreme Court doubtful ques- 
tions of law involving construction of a statute. A 
committee was appointed to re-draft the corporation 
laws and report at the next meeting of the association 
A committee was also appointed to draw up a bill in- 
creasing the number of judges for Multnomah County 
from seven to nine, in order to take care of the docket. 

Hon. Beverly Hodghead, of the San Francisco 
bar, and Chairman of the joint committee on arrange- 
ments for the meeting of the American Bar Associa- 
tion in that city on August 9, 10 and 11, presented an 
urgent invitation to members of the Oregon Associa- 
tion to attend. He said that four hundred attorneys 
were expected from Oregon, Washington and Idaho, 
and that the convention would be the largest in the his- 
tory of the Association. The Columbia River High- 
way and Crater Lake are being advertised by the San 
Francisco and California bar, as two important attrac- 
tions to eastern lawyers. 

The following officers for the coming year were 
nominated by a committee headed by Circuit Judge 
Tucker and all were unanimously elected: 

President, Charles H. Carey; secretary, Albert 5 
Ridgway; treasurer, Hall Lusk, and vice-presidents, 
William G. Hale, Eugene ; Gale H. Hill, Albany; Lester 
W. Humphreys, Portland; Gilbert Hedges, Oregon 
City; Frederick Steiwer, Pendleton; Ernest C. Smith, 
Hood River; William C. Smith, Baker; W. H. Brooke, 
Ontario; Colin R. Eberhard, La Grande; T. A 
Weinke, Condon; Edward K. Piasecki, Dallas; J. H. 
Carnihan, Klamath Falls; L. F. Conn, Lakeview; 
Willard H. Wertz, Prineville; William G. Hare, Hills- 
boro, and G. C. Fulton, Astoria 

RHODE ISLAND 
Addresses on Admission Standards Made at Annual 
Dinner. 

Resolutions of the American Bar Association urg- 
ing higher standards for admission to the bar were 
upheld at the annual dinner of the Rhode Island Bar 
Association in Providence, on March 30, by James 
Byrne, President of the New York City Bar Associa- 
tion, and William Draper Lewis, former dean of the 
law faculty of the University of Pennsylvania. These 
gentlemen insisted that the good of the community was 
fundamentally the only criterion for the settlement of 
the question, and that to recognize the ambition of the 
individual as being more important than the com 
munity good was an undemocratic proceeding. 

President Richard B. Comstock spoke briefly fo: 
a closer association of members of the bar for the 
betterment of their contributions to public service. He 
mentioned the bill before the General Assembly for a 
new courthouse and law library, and expressed the 
hope that this building might be designed with quar- 
ters for members of the bar. He also urged the Provi 
dence members of the bar to aid Newport in securing 
a new court building, since this was much needed. 

Preceding the dinner, the postponed annual meet- 
ing of the association was held and the following offi 
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cers were elected: President, Richard B. 
first vice-president, William B. Greenough; second 
vice-president, Lellan J. Tuck; secretary, Elisha ( 
Mowry; treasurer, James A. Pirce; executive com 
mittee, George H. Huddy, Patrick H. Quinn, Walter 
A. Edwards, Ralph T. Barnefield and Chauncey | 


Wheeler. 





Comstock 


WEST VIRGINIA 
Annual Meeting to Be Held This Year at 
Huntington 

The annual meeting of the West Virginia Bar As 
sociation this year will be held in Huntington on No 
vember 16 and 17. Judge George W. McClintic 
Elliott Northcott, United States Attorney ; Josepl 
Crockett, of Welch; Joseph N. Cannon and John A 
lhayer, of Charleston, will make addresses. 


WISCONSIN 

Status of Women in Wisconsin to Be Dis- 

cussed at Annual Meeting 

The Wisconsin State Bar Association will hold 
its next annual meeting at Fond du Lac, on June 27 
28 and 29. Addresses will be delivered on the first 
day by Hon. T. S. Lyons, of the Wisconsin Tax Com 
mission, on “Lawyers Past and Present,” and Senator 
C. A. Lamoreux, of Ashland, on “The St. Lawrence 
Waterway to the Sea.” 

On Wednesday, June 28, there will be an enter- 
tainment by the local bar association, including a trip 
to Green Lake and supper at one of the hotels. The 
Wednesday evening session, which will be held at 
Green Lake, will be devoted to a discussion of “The 
Status of Women Under the New Legislation of Wis- 
consin.” Miss Zona Gale, of Portage, will discuss th« 
subject from the standpoint of the women, and Mr 
\. E. Matheson, of Janesville, from the standpoint of 
the men. 

On Thursday, June 29, the morning session will 
be devoted to a conference of bar association chairmen 
and secretaries, in charge of Mr. A. McComb of Green 
Bay. The afternoon session will be addressed by Mr 
Roger Sherman of Chicago on “Business System in 
Law Offices.” Unfinished business will be disposed of 
and officers elected at this session. 

The banquet will be held in the evening and the 
following gentlemen will speak: Samuel H. Cady, of 
Green Bay, on “The Legal Profession;” Dr. C. S 
Sheldon, of Madison, on “The Medical Profession ;” 
and Rev. “‘W. J. Dorward, pastor of the Tabernacle 
Baptist Church of Milwaukee, on “The Ministry.” 
Another speaker, not named in the programme, will 
speak on “The Schoolmaster,” thus completing the list 


of “The Four Learned Professions.” 
The Day Should Be Hastened 
(New York Post) 
[Twenty years ago a campaign was begun for the 


elimination of profit-making medical schools which poured 
out a stream of incompetents to play ducks and drakes 
with human lives In spite of protests from sections 
where law schooling preserves much of the ungirt, easy 
quality of frontier days, a similar reform will benefit the 
field of law. On behalf of the poor boy protest is made 
against the “iniquity” of requiring a good preliminary 
education, but it is the poor who suffer most from shy- 
sters, as they suffered most from medical quacks. The 
time should be hastened when no one can become a lawyer 
who does not have the knowledge of history, literature, 
and science implied in two years of general college train- 
ing. 
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LETTERS FROM BAR ASSOCIATION MEMBERS 





Article a Masterpiece 

San Francisco, Cal., Mar. 6—To the Editor: A 
masterpiece indeed is the address of the Hon. John W. 
Davis, in the February number of the JouRNAL, upon 
the history of the litigation handled by the United 
States Supreme Court since its organization. It grips 
and holds one’s attention from the beginning to the 
end. What an appeal for a return to sanity and reason 
is the concluding paragraph ! 

Would it not be well to recommend this address 
as a fitting text book for all the law schools of the 
land? 

W. P. Hupparp. 


Power of Governor to Pardon in Contempt Case 

El Paso, Tex., March 22.—To the Editor: On 
page 658 of the Journat for December, 1921, ap- 
peared an article relative to the power of the Governor 
to pardon in cases of contempt and on page 136 of the 
JourNAL for March, 1922, appeared a note relative to 
this same matter. 

The case of Taylor vs. Goodrich, 40 S. W. 515, 
decided by one of the Texas Courts of Civil Appeals 
in 1897, passes upon this question. A very interesting 
discussion appears on pages 522 and 523 of volume 40 
of the Southwestern Reporter. It was held that under 
the Constitution of Texas a contempt proceeding was 
not a criminal case and that the Governor had no power 
to pardon a person committed for contempt of court. 

Votney M. Brown. 
The Spirit of Democracy 

Ida Grove, Iowa, Feb. 5.—To the Editor: I am 
prompted to write this letter by the article in your 
JouRNAL entitled “The Changing Foundations of Gov- 
ernment.” It has been my pleasure and I hope my 
profit in recent years to hear many public men speak 
upon questions that aroused the people. And it seemed 
to me that fear in some form had entered the hearts 
and souls of the speakers. They expected some dis- 
aster to overwhelm this Nation unless a check was 
given to Bolshevism, or some other “ism.” And this 
article as I read it seems to carry with it a taint of pes- 
simism and fear for the future of our Democracy. I 
wish to reply in a concrete form to that apparent 
thought expressed. Ages ago in Western Asia a Code 
of Laws was issued that trampled upon the personal 
liberties of a great and chosen people. “Thou shalt 
not kill.” “Thou shalt not steal.” “Thou shall not 
commit adultery,” etc. What tremendous penal laws 
those were. How great men and men not so great 
must have objected and cried out “You are robbing us 
of our personal liberties.” Those enactments that 
struck the people like a thunder shock still exist. But 
strange to say that murders, stealings, and adulteries 
are also still committed, and some say that right now 
there is a wave of such crimes. Yet no one now would 
demand the repeal of any of those enactments. Now 
what law or laws have been enacted during the last 
hundred years or more and have stood the test of time, 
or presently exist, violate or disturb the foundation of 
our Democracy? This is a government of the people. 
Its foundation rests entirely upon what is for the 
people’s best interest. The foundation can not change, 
the super-structure can change. Men change. The 
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beliefs of yesterdays are repudiated today. The 
favorite views of political leaders of a few years ago, 
are repudiated today even by them. But notwithstand- 
ing this, the Foundation of our Democracy is not 
changed. Jefferson, if he could speak today, would even 
approve of the decision of John Marshall in McCulloch 
vs. Maryland. He would even approve of the Proc- 
lamation of Emancipation of Lincoln. Men have 
always erred. Men will always continue to make mis- 
takes. Laws will be enacted that are not for the best 
interest of the people. But that should not cause us 
to think for a moment that the foundational rocks of 
our democracy are not endurable. Men will differ. I 
believe it wise, just and legal to levy a tax upon the 
income of the wealthy, on wealth. I believe that wealth 
should equally with the individual help to share and 
bear the burdens of Government. I see no reason why, 
if my boy can be drafted to fight for and preserve this 
government, my wealth should not be so drafted, for 
the same purpose. If this was done I do not believe 
it would deprive the farmer of his market, the wage 
worker of his employment, the railroads of their 
freight. But error is as old as the human race, simply 
error, not Ignorance. Jefferson and Robert E. Lee 
were not ignorant men, they simply erred. Political 
“common-sense,” inherited from an ancestral source 
ages old, will preserve the foundation of our democ- 
racy, but the superstructure as evidenced by consti- 
tutional amendments and statutory enactments will, 
like Tennyson’s brook, always go on and on, tho men 
and parties rise and fall. 
Cuarces S. MACOMBER. 


International Air Problems 

Denver, Col., April 12.—To the Editor: Five 
hundred years from today there will be an international 
air code—with all the laws of the air arranged and 
codified and in operation—regulating the movements 
of air-planes, their flight over cities and countries, and 
providing for every known mechanical and human con- 
tingency connected with what will then be a very com- 
mon mode of traffic and intercourse. 

Today we are witnessing the small beginnings of 
the development of international air law. We have the 
fundamental principles, already worked out in embryo, 
and the next twenty-five years will witness a rapid de- 
velopment of these principles. 

We owe much to that brilliant English writer, Mr. 
H. G. Wells for the stimulation of interest in this sub- 
ject and for pointing out to the nations, as he did in a 
recent article, that present-day Europe offers too many 
obstacles to air traffic and international air intercourse. 
After developing the idea that Europe is so divided 
with opposing nationalities that it can do nothing in 
common and insisting that there must be a world 
League to unite all countries and stop war, Mr. Wells 
turns to air traffic. He considers the relation of Eng- 
land to such a World League and to future world 
arrangements and the effect of air traffic upon British 
supremacy. Here Mr. Wells strikes a clearer note and 
in that brilliant and prophetic style which has charm 
because it is such a curious mixture of reality and 
vision, he writes a fascinating chapter. He finds the 
existence of sovereign nations in Europe an insuper- 
able obstacle to the future of Britain in the air, or even 








it he 
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in any form of human intercourse. “You cannot get 

out of Britain to any point of the empire, unless per- 
haps it be to Canada, without crossing foreign terri- 
tory,” Wells tells us. And we look at the map. He is 
right, if the plane must travel as the crow flies. Eng- 
land is rather “bottled up” to use Ben Butler’s famous 
phrase. But if the planes fly over sea routes, England 
has as much free egress as most any nation and can fly 
anywhere. Whether planes will need to use land routes 
or can stay on sea routes is something no one can now 
determine. We must go to the plane factories, to 
obscure inventors working in machine shops, for an 
answer to the question. 

But Wells’ suggestion involves one obstacle to 
continental air traffic that must be reckoned with in the 
near future by some international convention—the for- 
mulation of international air rules, of an international 
law of the air. 

Wells states the legal principle correctly. Each 
sovereign nation is precisely like an individual land 
owner: it owns the soil within its boundaries to the 
center of the earth and the space above, within vertical 
lines to the sky. An entry of a plane at any height over 
a nation is a trespass upon the rights of that nation 
and a technical violation of its sovereignty. Take 
Switzerland for example. The Swiss nation owns 
within its boundaries precisely what an Illinois farmer 
owns in his 160 acres of land; it owns the land, its 
surface, and all the space beneath and above, included 
within imaginary vertical planes extended indefinitely 
upward and downward. A British aviator who tries 
to fly to Persia over a land route would violate the 
sovereignty of possibly France, Italy, Greece and 
Turkey. No matter at what height his plane flew and 
how silently he slipped through the upper air, he would 
be crossing international boundary lines and national 
domain and trespassing upon the territory of other 
nations. 

Wells is quite right in declaring that a Federalized 
Europe would remedy this state of affairs, and if he 
can persuade the nations of Europe to Federalize and 
permit British aviators to pass at will over their land, 
he will have earned the right to a resting place in West- 
minster Abbey. But we must consider another point 
landing rights. No matter what view we entertain of 
the dubious and technical trespass of flying over a na- 
tion’s domain at say, 20,000 feet up, there can be no 
doubt that a landing upon the soil of a nation is a viola- 
tion of national right, and such right is subject to the 
sole regulation of the sovereign nation where the land- 
ing is made. 

What is obviously needed is, first, a new interna- 
tional air code providing that above a certain height, 
say 10,000 feet, a passage over a nation by aeroplane 
shall not be considered a trespass or a violation of na- 
tional rights; and second, nations must agree upon 
reciprocal landing rights and there must be interna- 
tionalized landing stations. These could be directed 
through a mandate and should be internationalized 
much as cable or coaling stations may now be interna- 
tionalized. 

When an aeroplane is flying over the sea the rule 
will be different, for there is no sovereignty over the 
seas and the freedom of the seas means a similar free- 
dom in the air over the seas. Here the planes of the 
future can fly unmolested by national boundaries or 
conflicting national rights. Mechanical and inventive 
genius will determine whether sea routes will become 
common and important. If we can believe half we 
read, the sea routes will be almost universally used; 
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flying across the Atlantic will be a matter of hours ar 
“the freedom of the air” will be a leading phrase 
international aviation law, bringing new amity to « 
international relations and spelling peace in new wa 
to the warring sons of men. 

We may look, therefore, for an early 
of international law and for its consideration by or 
statesmen and international leaders. Mr. Wells | 
here suggested an important and significant theme tl 
will some day fill the minds of men and about whi 
whole libraries will be written. Five hundred year 
hence some new Justinian will codify Infernatior 
Aviation Law. Let us hope that no future Prussianiz« 
power will make of this air code a mere “scrap 
paper” but when law has reached so elevated a pla: 
that the international code of ethics will be equally 
exalted and men shall learn war no more 


Wayne C. WILLIAMS. 
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2. That the owners are: American Bar Association (not 
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(Continued from page 277.) 

Those who intend to be at San Francisco and 
vould care to return in this manner are invited to 
ommunicate with Mr. Thomas Francis Howe, 
1714 Tribune Building, Chicago, Ill., who is chair- 
nan of the Transportation Committee, and will be 
glad to arrange for reservations for those desiring 
to make the trip. As return tickets must be bought 
rom Chicago, or the initial starting point, Mr. 
Howe will be glad to advise how they should read, 
in order to be available for this speci: il party. There 
will be no additional reg oe for railroad fare and 
only regular rates for the Pullman accommodations. 

If a total of 125 or more signify their intention 
to make the trip a special train will be available. 
If a lesser number, only special cars can be had, 
which would have to be attached to regular trains, 
but the itinerary and schedule will be about the 

same as given, with slight differences in time. 

Another special train to San Francisco, to the 

thirty-second annual meeting of the National Con- 
ference of Commissioners on Uniform State Laws 
on Aug. 2-8, is announced by Hon. Nathan William 


MacChesney, of Chicago, Chairman of the Execu- 
tive Committee of that organization. This train 


will leave a at 11:30 P. M. (Chicago time), 
Friday, July 21, over the Chicago & Northwestern, 
passing ow the Omaha, Denver, Colorado Springs, 
Salt Lake City and Ogden on the way to San Fran- 
cisco, a route full of magnificent scenery. It is the 
plan to make a five-day automobile trip through 
Yellowstone Park, a stop-over at Denver or Colo- 
rado Springs, Salt Lake City and other points, giv- 
notable 


ing opportunity visits to scenes of 
interest. The train will be of the highest type fur- 


nished for railroad travel today. 

SUGGESTIONS FOR ITINERARIES CHICAGO TO 
SAN FRANCISCO 

A Direct Route With No Stop Over 

Union Pacific & 


No. 1 
Overland Limited 
Southern Pacific. 


Northwestern, 


Ly. Chicago Fr Aug.4 8:10P.M. C. & N. W. 
Ar. Omaha Sat. Aug.5 9:30A.M. C. & N. W. 
Lv. Omaha Sat. Aug.5 9:45A.M. Union Pac. 
Ly. Cheyenne Sat. Aug.5 10:15P.M. Union Pac. 
Ar. Ogden Sun. Aug.6 2:00P.M. Union Pac. 
Lv. Ogden Sun. Aug.6 1:20P.M. (PT)So. Pac. 
Ly. Sacramento Mon han 7 10:15A.M. So. Pac. 
Ar. San Francisco Mon. Aug.7 2:30P.M. So. Pac. 
Pullman 

Lower berth, $23.63; upper berth, $18.90; section 
(minimum 1% railroad ticket), $42.53; compartment (min. 
2 railroad tickets), $66.75; drawing-room (min. 2 rail- 


road tickets), $84.00. 
No. 2. A Direct Route with No Stop Over 


Pacific Limited. Chicago, Milwaukee & St. Paul, Union 
Pac., So. Pac. 
Ly. Chicago Fri. Aug.4 10:45A.M. C.M.&St. P. 
Ar. Omaha Sat. Aug.5 12:44A.M. C.M. &St. P. 
Ly. Omaha Sat Aug.5 1:20P.M. Union Pac. 
Ly. Cheyenne 

(Mountain Time) Sat. Aug.5 3:10P.M. Union Pac. 
Ar. Ogden Sun. Aug.6 6:40A.M. Union Pac. 
Ly. Ogden 

(Pacific Time) Sun. Aug.6 6:00A.M. So. Pac. 
Ar. Sacramento Mon. Aug.7 4:50A.M. So. Pac. 
Ar.San Francisco Mon. Aug.7 8:30A.M. So. Pac. 


Pullman rates same as above 


No. 3. A Direct Route Including 23 Hours’ Stop at 
Salt Lake City 


Ly. Chicago Thur. Aug.3 8:00P.M. C.&N.W. 
Lv. Omaha Fri. Aug.4 9:40A.M. Union Pac. 
Ar. Salt Lake City Sat. Aug.5 2:20P.M. Union Pac. 
Ly. Salt Lake City Sun. Aug.6 12:55P.M. Union Pac. 
Ar.San Francisco Mon. Aug.7 2:30P.M. So. Pac. 


ANNUAL ASSOCIATION MEETING 
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No. 4. Route of the Special Train arranged by the Com- 
mittee of the Chicago Bar Association with stop over 
at Colorado Springs, Salt Lake City (via Royal Gorge) 
and a three-day trip in Yellowstone Park. Thomas 
Francis Howe, 7 S. Dearborn St., Chicago, is Chair- 
man of the Committee and reservations should be 
arranged through him. 


Lv. Chicago Sun. July 30 10:00P.M. C &N.W 
Ar. Omaha Mon. July 31 11:00A.M. C.&N.W 
Ly. Omaha Mon. July 31 12:15 P.M. Union Pac 
Ar. Colorado Sprgs. Tues. Aug 1 7:00A.M. D.& R.G. 
Ly. Colorado Sprgs. Wed. Aug 2 4:00A.M. D.& R.G. 
Ar. Salt Lake City Thu. Aug. 3 9:00A.M. D.& R.G. 
Ly. Salt Lake City Thu. Aug. 3 8:00P.M. Union Pac. 
Ar. W. Yellowstone Fri. Aug. 4 7:00A.M. Union Pac. 
Lv. W. Yellowstone Sun. Aug. 6 8:00 P.M. Union Pac. 
Ar. Ogden Mon. Aug. 7 7:00A.M. Union Pac. 
Lv. Ogden Mon. Aug. 7 8:00A.M. So. Pac. 
Ar. San Francisco Tues. Aug. 8 8:00A.M. So. Pac. 


Rates from Chicago for above trip: 

Railroad fare, returning via any direct route $101.95; 
returning via northern route (Portland and Seattle) 
$119.95. 

Yellowstone Park trip, including auto, meals and 
lodging for two nights at hotel will be $39.50 additional. 


Pullman rates: Lower berth, $31.50; upper berth, 

$25.20; compartment, $89.25; drawing room, $110.50. 

No. 5. Yellowstone Park Via Gardiner (Northern Gate- 
way) 

Lv. Chicago Fri. July28 6:30P.M. Any line 

Ar. St. Paul Sat. July29 7:25A.M. Any line 

Lv. St. Paul Sat. July 29 11:05A.M. No. Pac. 

Ar. Gardiner Sun. July 30 5:30P.M. No. Pac. 


Three day tour of Yellowstone Park contingent on 
number of members traveling together and nraking ar- 
rangements in advance. 

This will entail an additional expense of $18.00 rail- 
road fare and about $10.00 Pullman fare. The cost of 
the trip through the Park is about the same as that 
mentioned in itinerary No. 4. 


Ly. Gardiner Thu. Aug.3 11:45A.M. No. Pac. 

Ar. Seattle Fri. Aug. 4 10:20P.M. No. Pac 

Lv Seattle Sat. Aug.5 3:30P.M. O.W.R.N 

Ar. Portland Sat. Aug.5 10:10P.M. O.W.R.N 

Lv. Portland Sun. Aug.6 4:00P.M. So. Pac 

Ar. San Francisco Mon. Aug.7 8:50P.M. So. Pac 

No. 6. Route Via Colorado Springs and Royal Gorge with 
One Day Stop at Salt Lake City 

Lv. Chicago Wed. Aug.2 10:00 P.M. Rock Island 

Ar. Omaha Thu. Aug.3 1:50P.M. Rock Island 

Ar. Colorado Spgs. Fri. Aug.4 7:30A.M. Rock Island 

Ly. Colorado Spgs. Fri. Aug.4 10:55A.M. D.& R.G, 

Ar. Salt Lake City Sat. Aug.5 12:30P.M. D.& R.G. 

Ly. Salt Lake City Sun. Aug.6 12:30P.M. So. Pac. 

Ar. San Francisco Mon. Aug.7 2:30P.M. So. Pac. 

No. 7. Route Via Denver, Colorado Springs and Royal 
Gorge 

Ly. Chicago Thu. Aug.3 12:15A.M. C.&N.W. 

Ar. Omaha Thu. Aug.3 3:21P.M. Union Pac. 

Ar. Denver Fri. Aug.4 7:30A.M. Union Pac. 

Ar. Colorado Spgs. Fri. Aug.4 10:53A.M. D.&R.G. 


Side trips to Pike’s Peak, Crystal Park, Garden of 
the Gods, etc. 


Ly. Colorado Spgs. Sat. Aug.5 10:10A.M. D.& R.G. 
Ar. Ogden Sun. Aug.6 7:30A.M. Union Pac. 
Lv. Ogden Sun. Aug.6 7:10 P.M. So. Pac. 
Ar.San Francisco Mon. Aug.7 10.50A.M. So. Pac. 


No. 8 Route Via Denver, Colorado Springs and Royal 
Gorge, Salt Lake City and Feather River Canyon 


Lv. Chicago Thur. Aug.3 11:00P.M. Burl, Route 
Lv. Omaha Fri. Aug.4 4:25P.M. Burl. Route 
Ar. Denver Sat. Aug.5 7:30A.M. Burl. Route 
Ly. Denver Sat. Aug.5 8:15A.M. D. 
Ly. 5 ta SpringsSat. Aug.5 10:583A.M. D. & R. G. 
Lv. Pueblo Sat. Aug.5 12:20P.M. D. & R. G. 
Pass Royal Gorge Sat. Aug.5 1:45P.M. D. & R. G. 
Ar. Salt Lake City 
(Mountain Time) Sun. Aug.6 12:25P.M. D. & R. G. 
Ly. Salt Lake City 
(Pacific Tinre) Sun. Aug.6 11:40A.M. West. Pac. 
In Feather Mon. Aug.7 5:45A.M. West. Pac. 
River Canyon Mon. Aug.7 10:45A.M. West. Pac. 
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Ar. Sacramento Mon. Aug.7 12:40P.M. West. Pac 


Ar. Oakland Mon. Aug.7 5:05P.M. West. Pac 
Ar. San Francisco Mon. Aug.7 5:45P.M. West. Pax 
Pullman 


Lower berth, $23.63; upper berth, $18.90; section 
(minimum 1% railroad ticket), $42.53; compartment (mini 
mum 2 railroad tickets), $66.75; drawing-room (minimum 
2 railroad tickets), $84.00. 

No. 9. Route Via Grand Canyon 
Lv. Chicago Aug.2 8:00P.M. A. T. & S. F 
Ar. Kansas City Aug.3 8:45A.M. A. T. & S. F. 


Members from St. Louis and points south, also from 
Omaha and St. Paul would join party here. 


Lv. Kansas City Aug.3 9:00A.M. A. T. & S. I 
Ar. Albuquerque Aug.4 10:30A.M. A, T. & S. F 
Lv. Albuquerque Aug.4 11:00A.M. A. T. & S. F. 
Ar. Grand Canyon Aug.5 8:20A.M. A. T. & S. F. 
Ly. Grand Canyon Aug.5 7:25P.M. A. T.&S.F 
Ar. Barstow Aug.6 3:25P.M. A. T. & S. I 
Lv. Barstow Aug.6 3:55P.M A. T. & S: I 
Ar. San Francisco Aug.7 8:35A.M. A. T. & S. I 


If desired, tickets may be routed from Grand Canyon 
via Los Angeles, thence to San Francisco via Southern 
Pacific, requiring approximately same length of time. 


Pullman Rates Via Grand Canycn 


Lower, Chicago to San Francisco, $28.13; Upper, Chi- 
cago to San Francisco, $22.50; Compartment, Chicago to 
San Francisco, $78.75; Drawing Room, Chicago to San 
Francisco, $99.00; Grand Canyon side trip, $9.12. 


No. 10. Route Via Glacier National Park 


Lv. Chicago Sun. July 30 6:30P.M. Any line 
Ar. St. Paul Mon, July 31 7:25A.M. Any line 
Lv. St. Paul Mon, July 3111:15A.M. G.N. 
Ar. Glacier Park Tues. Aug. 1 8:12 P.M. G.N. 
Two days in Glacier Park. 
Lv. Glacier Park Thur. Aug. 3 8:12 P.M. G.N. 
Ar. Spokane Fri. Aug. 4 7:25A.M. G.N. 
Ar. Seattle Fri. Aug. 4 8:00P.M, G.N. 
Ly. Seattle Sat. Aug. 5 3:30P.M. O.W.R.N. 
Ar. Portland Sat. Aug. 510:10P.M. O.W.R.N. 
Lv. Portland Sun. Aug. 6 4:00P.M. So. Pac. 
Ar. San Francisco Mon. Aug. 7 8:50 P.M. So. Pac. 
No. 11. Route Via The Canadian Rockies 
Lv. Chicago Sun. July 31 6:35 P.M. Soo Line 
Ar. Banff Wed. Aug. 2 7:35A.M. Can. Pac 
Lv. Montreal Sun. July 31 5:00 P.M. Can. Pac 
Ar. Banff Wed. Aug. 2 1:05 P.M. Can. Pac 
Ly. Toronto Sun. July 31 9:00 P.M. Can. Pac 
Ar. Banff Wed. Aug. 2 1:05 P.M. Can. Pac 
Lv. Banff Thur. Aug. 3 8:45 A.M. Can. Pac. 
Ar. Lake Louise Thur. Aug. 310:00 A.M. Can. Pac. 
Ly. Lake Louise Fri. Aug. 4 10:10 A.M. Can. Pac. 
Ar. Vancouver Sat. Aug. 5 9:00 A.M. Can. Pac. 
Lv. Vancouver Sat. Aug. 510:30A.M. C. P. Steamer 
Ar. Seattle Sat. Aug. 5 9:30P.M. C. P. Steamer 
Lv. Seattle Sat. Aug. 511:15 P.M. Union Pacific 
Ar. Portland Sun. Aug. 6 6:45A.M. Union Pacific 
Lv. Portland Sun, Aug. 6 4:00 P.M. Southern Pac. 
Ar. San Francisco Mon. Aug. 710:00 P.M. Southern Pac. 
Return 
Lv. San Francisco Sat. Aug.12 4:00 P.M. Southern Pac. 
Ar. Portland Sun. Aug. 13 10:00 P.M. Southern Pac. 
Ly. Portland Mon. Aug. 1411:00 P.M. Union Pacific 
Ar. Seattle Tues, Aug.15 6:30A.M,. Union Pacific 
Lv. Seattle Tues. Aug. 1510:30 A.M. C. P. Steamer 
Ar. Vancouver Tues. Aug.15 9:30P.M. C. P. Steamer 
Lv. Vancouver Wed. Aug.16 8:30A.M. Can. Pac. 
Ar. Sicamous Wed. Aug. 1610:40 P.M. Can. Pac. 
Ly. Sicamous Thur. Aug.17 9:05 A.M. Can. Pac 
Ar. Lake Louise Thur. Aug. 17 8:05 P.M. Can. Pac 
Lv. Lake Louise Sat. Aug.1910:00 A.M. Can. Pac. 
Ar. Banff Sat. Aug.1911:00 A.M. Can. Pac 
Lv. Banff Sun. Aug.20 1:52 P.M. Can. Pac 
Ar. Montreal Wed. Aug. 23 2:00 P.M. Can. Pac. 
Ly. Banff Sun. Aug. 20 9:22 P.M. Can. Pac. 
Ar. Chicago Wed. Aug.23 9:15 A.M. Can. Pac. 


Tickets reading via Montreal or Toronto gateways will be 
honored via the Great Lakes Steamers on payment of $10.00 
extra, which includes meals and berth. 


\ssoc IATION Jou RNAL 





Necrology 


Judge Charles S. Whiting 


Justice Charles S. Whiting, of the South Dakot 
Supreme Court, died suddenly on March 25. An 
anesthetic had been administered for a local operatiot 
which reacted on his heart and caused death. 

Judge Whiting was born in Olmstead Count 
Minnesota, May 25, 1863; studied law in the Michigan 
and Minnesota Law schools ; began the practice of hi 
profession at DeSmet in 1892; was County Attorney 
for four terms, and afterwards was appointed to the 
Circuit Bench, in which position he continued unt 
appointed to the Supreme Bench in November, 1908. 

Judge Whiting was a member of the American 
Bar Association and was always greatly interested in 
its work. He had at various times been the Vic« 
President of the Association for South Dakota, and 
served on several committees of the organization. For 
a number of years he had been one of the commis 
sioners of South Dakota to the National Conference of 
Commissioners on Uniform State Laws. He was als 
an active member of his state association, and at one 
time its president. 


Frank Hamlin 


Frank Hamlin, prominent member of the Chicago 
bar, and youngest son of Hannibal Hamlin, vice-presi- 
dent of the United States during President Lincoln’s 
first term, died suddenly at his residence in Chicago on 
May 3. Mr. Hamlin was graduated from Harvard 
College in 1884 and from Boston University Law 
School in 1888. He then came to Chicago, and from 
1892 was engaged in the practice until his death. He 
held several political offices, serving at various times 
as assistant corporation counsel of the City of Chicago, 
counsel for the Lincoln Park Board, attorney for the 
Civil Service Commission and the Board of Education. 
Mr. Hamlin never married. His mother, Ellen Vesta 
Hamlin, a resident of Bangor, Maine, survives him. 
He is also survived by a brother, Hannibal E. Hamlin, 
former Attorney-General of Maine, residing in Ells- 
worth in that state. 


William A. Ketcham 


William A. Ketcham, former Commander-in- 
Chief of the Grand Army of the Republic, and at one 
time Attorney-General of Indiana, died at his home in 
Indianapolis on December 27, 1921. He was national 
Judge-Advocate of the G. A. R. from 1905 to 1920. 
General Ketcham was also prominent in the affairs of 
the American Bar Association and a familiar figure at 
its annual conventions. In a letter written some 
months before his death he stated that the two things 
he had nearest to his heart were the Grand Army of 
the Republic and the American Bar Association. 

He was born in Indianapolis, January 2, 1846; 
educated at Dartmouth College. He was commissioned 
captain of Company I of the 13th Indiana Volunteer 
Infantry and was with the Army of the Potomac in 
the Battle of Cold Harbor. He is survived by his 
widow, six daughters, a sister and a brother. 




















